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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Ex Parte No. 711 (Sub-No. 2)

Reciprocal Switching for Inadequate Service

OPENING COMMENTS OF
THE ASSOCIATION OF AMERICAN RAILROADS

I. INTRODUCTION

The Association of American Railroads (“AAR”) respectfully submits these opening
comments on the Board’s proposed rule for evaluating petitions for reciprocal switching orders
to address inadequate rail service. Reciprocal Switching for Inadequate Service, EP 711 (Sub-
No. 2) (STB served Sept. 7, 2023) (Notice of Proposed Rulemaking (“Proposed Rule” or
“NPRM”)). The Board has explained that concerns about the quality of freight rail service
motivate the Proposed Rule. Providing safe, reliable, efficient, cost-effective, quality rail service
is what AAR’s members are in business to do. AAR offers these comments to contribute to a
constructive dialogue among the Board and stakeholders on issues within the framework that the
Board has put forward. AAR understands the Proposed Rule’s framework to be the following:
First, the service metrics the Board has identified will serve as indicators of service inadequacy.
Second, the Board will then consider the railroad’s reply on issues such as affirmative defenses
and practicability. 7hird, relief in the form of a switching order can be granted, if the Board
makes certain findings.

AAR’s comments are intended to help the Board refine that framework to flexibly and
efficiently consider relevant facts and circumstances of each case, consistent with applicable law.

Failing to meet appropriately defined service metrics (set at appropriate levels) would be a



reason for close examination of the service the affected shipper is receiving, but the picture
behind a metric may—or may not—be considerably more complicated. And where a service
inadequacy exists, the Board must focus on remedying that inadequacy, whether that is achieved
by the incumbent carrier curing the inadequacy, by a forced switching order involving an
alternate carrier, or by some other tool entirely. Accordingly, AAR supports giving a shipper
access to alternative service in the event of ultimate findings that (1) the incumbent carrier
consistently does not provide adequate service to the specific customer under the circumstances
and cannot cure its failure; (2) an alternative service design exists that is safe and practicable,
and will remedy the service inadequacy; and (3) the shipper has (as Congress has required) a
compelling reason for that alternative service. Jamestown N.Y. Chamber of Com. v. Jamestown,
Westfield & Nw. R.R., 195 1.C.C. 289, 292 (1933) (“Jamestown”) (forced access ordered in “the
public interest” demands a shipper show “some actual necessity or some compelling reason” for
relief).

Implementing any forced switching concept, as the Board is aware, has challenges
because switching entails complex tradeoffs among a variety of interests. Rigid generalizations
are impossible, and forced switching orders, if deployed improvidently or indiscriminately, will
have serious negative consequences for the industry and those who rely on it. To take just one
facet of the issues: A forced switching order, by definition, requires alternative service that is
more operationally and economically complex than existing service. Any such proposal arrives
with potential downsides and unintended consequences. Those risks are multiplied by the
number of locations at which switching might be ordered, and magnified by their potential to
cascade through a complex, interconnected network industry. As the Board knows, forced

switching also can discourage investment, pose operational risks, create inefficiencies, come



with added costs, and even undermine the long-run economic health of the railroad industry by
limiting demand-based differential pricing. Those considerations do not mean switching can
never be ordered, but they are weighty reasons for caution.

With those principles in mind, AAR supports the Board’s decision to close the EP 711
(Sub-No. 1) proceeding that considered on-demand orders to force switching, in favor of a new
approach that aims to identify and address service inadequacies. Although closed, the record in
that proceeding remains a highly informative resource on a number of issues that are relevant to
any proposal for forced switching, and in particular the costs that broad forced switching can
visit on the Nation’s rail network. Being attentive to those issues requires taking into account all
the relevant facts and circumstances when presented with a request for a switching order.

The Board has expressed a desire to offer a more structured, predictable, and expeditious
process under the Proposed Rule. AAR agrees that those values can have benefits for all
stakeholders. But those values come with tradeoffs, and the Board should take care that the
framework here does not become a straitjacket. Service issues have many overlapping causes.
Not every failure to meet a particular shipper’s desires equals inadequate service, especially in a
network where carriers have obligations to all customers. And switching arrangements are
economically and operationally complex and varied. Although the Board reasonably wants to
promote clarity, clarity should not come in the form of artificially limiting consideration of
relevant factors, ordering switching that will not benefit the petitioning shipper, or imposing
undue costs on other shippers and the broader network.

In short, AAR’s members want shippers to have safe, reliable, efficient, cost-effective,
quality service. For that reason, AAR agrees that using service metrics to identify a potential

service inadequacy worthy of further examination is an appropriate starting point. Ultimately,



the Board will need to decide, under settled legal standards, whether the shipper’s petition can
and should be remedied with a forced switching order, and if so, how that order will work in the
circumstances of an individual case. Working within the Board’s proposed framework, AAR’s
opening comments offer a number of important modifications intended to ensure that any rule
the Board adopts will be consistent with established law, achieve results that will benefit those
that rely on and operate the national rail transportation system, and minimize the inherent and
unavoidable downsides that attend regulatory intervention in switching. AAR summarizes some
of the most important refinements in Part II of these comments. Part III discusses some
overarching legal and policy issues that underlie a number of AAR’s comments. Part [V
provides specific comment on particular provisions of the Proposed Rule. Finally, the Appendix
to these comments summarizes some of the recurring issues that any forced switching proposal
raises, relating to operations, investment, and the long-run economic health of the industry.

II. RECOMMENDED KEY MODIFICATIONS TO THE PROPOSED RULE

The issues of greatest concern to AAR fall into three categories. First, the substance and
procedures of the rule should ensure that a proceeding resolves the ultimate statutory question of
whether the shipper has “some actual necessity or some compelling reason” for a switching
order, Jamestown, 195 1.C.C. at 292. In other words, a service metric failure can warrant
inquiry, but for relief to be ordered, there must be findings that the service is inadequate for that
particular shipper in those particular circumstances and that a switching order will remedy that
inadequacy. Second, the Board’s own questions raise important issues about the Proposed
Rule’s proper scope, in both legal terms (what is the proper relationship between the Proposed
Rule and contract traffic and exempt traffic) and practical terms (how will the Proposed Rule

operate depending on how certain quantitative parameters are set). Third, several improvements



should be made to the Proposed Rule to promote fair and well-informed adjudications in
individual cases by the Board.

A. The Rule Should Be Structured to Implement the Longstanding Legal
Standard

Congress, the Board, and the ICC have always understood the “public interest” language
of 499 U.S.C. § 11102(c)(1) to require a shipper to show actual necessity or a compelling reason
to obtain a switching order. ““‘[I]n the public interest’ means more than a mere desire on the part
of shippers or other interested parties for something that would be convenient or desirable to
them,” but rather looks for “some actual necessity or some compelling reason . . . before [the
agency] can find such action in the public interest.” Jamestown, 195 1.C.C. at 292. A shipper
that is “inadequately served” may obtain relief. /d. It may not be “possible or appropriate to
attempt to delineate or define in the abstract what constitutes adequate service for all traffic
under all circumstances at all times,” and “[i]ndividual service desires are not necessarily the
proper determinant of the adequacy or inadequacy of rail service.” Expedited Relief for Serv.
Inadequacies, 3 S.T.B. 968, 975, 978 (1998). But it is surely central for the Board to consider
whether service falls outside the range of reasonable variation inherent in the kind of service the
shipper receives—something persistently and distinctly inferior to that available to similarly
situated shippers. Infra, Part III.A.

Observance of the “actual necessity or compelling reason” standard will guide
proceedings under the Proposed Rule in a number of ways, and the Board has flexibility in how
it receives information and how it assigns burdens on many issues. But several implications bear
note here. First, a switch cannot be a “necessity” or a “compelling” way to address a service
inadequacy unless the alternative service actually remedies the service inadequacy. That is not a

foregone conclusion, when the alternative service will be more operationally complex, and there



will be some variability in the alternate carrier’s common carrier service performance just as
there is across the large and complex network of any Class I carrier. Accordingly, a proceeding
under the Proposed Rule inherently requires a finding that access to the alternative service will
improve the shipper’s situation. Infra, Part I11.B.1.

Second, the causes of—and cures for—service issues are highly varied and situation
specific, which is why the Board was correct to recognize the need for case-by-case affirmative
defenses. Although the Proposed Rule identifies many relevant considerations, it is impossible
to anticipate all combinations of facts that might arise in a proceeding under the Proposed Rule.
Moreover, because the Board has limited experience with metric-based regulation in general
(and no experience with the lane-by-lane data called for in the Proposed Rule), it is difficult to
anticipate the kinds of cases that may be brought under the Proposed Rule. For example, a
deterioration in transit time for a lane could be associated with a service inadequacy warranting a
forced switching order—but it could instead be the product of measuring this year’s sound
performance against last year’s unusually expeditious service. For those reasons, in applying the
“actual necessity or compelling reason” standard, an unrebutted showing of a failure to meet a
service metric could be powerful evidence, but the Board should always allow the development
of an informative record, especially when the railroad raises the case-by-case affirmative defense
in proposed 49 C.F.R. 1145.3. Infra, Part IV.E.1.

Third, the Board should not assume that all shippers (or all lanes) are alike. The
operational challenges of serving one shipper may be quite different from the challenges of
serving another shipper, and those differences can result in different service performance.
Shippers do not all desire to pay for the same levels of service. Shippers do not all care about the

same specific aspects of service performance. Thus, the fact that service on a particular lane may



trigger a general metric selected by the Board does not inherently reveal how the shipper has
been affected (and other case-specific facts might show that the trigger does not reflect a service
inadequacy that is in need of a switching order). Infra, Part II1.B.1. For example, a receiver that
has a large stockpile of units delivered by rail may be more affected by whether its overall
stockpile dwindles below a certain level than by the timing of any individual shipment. Because
the legal standard requires the Board to situate the benefit to the shipper in the context of all the
other effects of a forced switching order, a shipper that experiences little harm is unlikely to have
a compelling claim when the service issue is put in the context of effects on others. Accordingly,
a shipper should explain in its petition under proposed 49 C.F.R. 1145.5(b) how it has been
materially harmed by the potential service inadequacy. Correspondingly, proposed 49 C.F.R.
1145.6(b) should make clear that the Board will not order a switch absent harm to the shipper.
Infra, Part IV.D.6.

Fourth, the Board’s approach to multiple-lane switching must remain aligned with the
“actual necessity or compelling reason” standard. Given the sheer number of lanes that exist,
there is a significant number of combinations of lanes that might be proposed for switching.
Under the Proposed Rule as written, well-performing lanes (for which no possible need exists for
switching) could be combined in one proceeding with poorly performing lanes (for which a
switching order could prove to be appropriate), with a resulting dilution of focus on the ultimate
standard. The appropriate solution to this concern is to limit proceedings under the Proposed
Rule to lanes that do not meet the service metrics (or aggregations of such lanes), while allowing
a shipper that does not wish to argue its case on the basis of lanes to invoke the existing

procedures of Part 1147. Infra, Part IV.D.8.



Fifth, whatever conditions may have been in the past, if the present conditions do not
establish an “actual necessity or compelling reason” for a switch, then no justification exists for
continued regulatory control. The Proposed Rule’s process, term, renewal, and termination
provisions must be conformed to those principles. In particular, the Board should adjust its pre-
petition process and timeline to ensure an opportunity exists to cure the alleged inadequacy
without Board intervention. Infra, Part IV.F.1. If the incumbent carrier is able to resolve the
alleged service inadequacy, then the shipper has achieved the positive outcome it sought, and the
process has served its purpose. There would be no “actual necessity or compelling reason” for a
switch, the shipper would get immediate relief, and the resources of all involved, including the
Board, would be conserved. The Board’s framework can readily accommodate an opportunity
for rapid curing, while in the meantime allowing the shipper to prepare a complete petition,
including a proposed alternative service arrangement with the alternate carrier, if needed. Where
the Board does prescribe a switch, it should generally adopt a shorter initial term for the
prescription, with the expectation that the incumbent carrier will resolve the conditions leading to
a service inadequacy. Infra, Part IV.H.1. Automatic renewal of a switching prescription is
inconsistent with the “actual necessity or compelling reason” standard because it presumes,
without any showing, the continued existence of past service inadequacies. Infra, Part IV.H.2.
For similar reasons, the Board must be willing to entertain a termination petition from the
incumbent carrier at any time, if the incumbent can show materially changed circumstances that
have alleviated the shipper’s previously established reason for a forced switching order. Infra,

Part IV.H.3.



B. The Board Should Ensure that the Rule Has a Proper Legal and Practical
Scope

The Board should consider and articulate the legal and practical reach of whatever rule it
may adopt. First, as a legal matter, the Proposed Rule can have no application to contract traffic,
and cannot use such traffic as a benchmark for evaluating metrics. The Board may not consider
service provided under a contract as a basis for the prescription of a switching agreement that
would begin after the contract expires. Infra, Part [V.B.1.

Second, exempt traffic must be similarly beyond the scope of the Proposed Rule. Of
course, the Board always retains jurisdiction to revoke exemptions. If the Board revokes an
exemption upon a proper showing, then the metrics under the Proposed Rule can be measured
prospectively and a shipper may seek a switching order at that point based on those metrics.
Infra, Part IV.B.2.

Third, the Board has asked a number of questions about the practical reach of the
Proposed Rule, including levels at which certain metrics should be set. The Board has not
performed the analysis to answer those questions on a lane-by-lane level, and as AAR previously
informed the Board, the limited comment period does not allow for a full analysis in response to
the Board’s questions. But empirical analysis oriented toward the questions the Board has posed
may give the Board insight into how the Proposed Rule would operate in practice, and AAR
continues to develop that analysis. Infra, Part IV.D.2.

C. Proceedings Under the Rule Should Promote a Fair and Well-Informed
Adjudication

The Proposed Rule envisions that a number of issues will be addressed by the interested
parties and the Board on a compressed timeframe. The success of that proceeding will depend
on the quality of information available to the Board, the presence of all the necessary

participants, and the Board’s experience with a new structure for proceedings of this type. AAR
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suggests a number of refinements in the comments in Part IV below, but offers three important
examples here as illustrations.

First, depending on the complexity of the issues involved, the Board and participants in
the proceeding may need more time than allocated under the Proposed Rule to obtain relevant
information and properly evaluate the relevant issues. Infra, Parts IV.F.1, IV.F.2. Allowing
additional time in such cases will promote well-informed Board consideration of the tradeoffs
implicated by the relief the shipper seeks, especially where a railroad’s defense does not fit
neatly into one of the enumerated affirmative defenses and therefore must be treated as a case-
by-case affirmative defense.

Second, the alternate carrier is at the center of any forced switching order, but the
Proposed Rule says relatively little about its participation. The alternative service design
involving the alternate carrier is central to the Board’s consideration of the overall petition—for
example, is that alternative service design safe and practicable, and how will it impact other
shippers? The alternate carrier will have important information about the safety and
practicability of that service. Likewise, the alternate carrier will have information about its
service performance on lanes similar to the lane proposed for switching and the impacts of a
switch on the alternate carrier’s other customers; neither the incumbent carrier nor the shipper
will have that information, yet it will be essential for understanding if the alternative service will
solve the inadequacy the shipper faces. Without the alternate carrier’s participation, the Board is
likely to have unanswered questions that bear heavily on its decision. Thus, the alternate carrier
is appropriately a party to the proceeding, and the shipper seeking relief should be required to

engage with the alternate carrier (just as it must with the incumbent carrier) so that submissions
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to the Board under proposed 49 C.F.R. 1145.5 will accurately reflect information available to the
alternate carrier. Infra, Part IV.F.3(a).

Third, the Board should gain experience under the rule with single-line traffic before
extending the rule to interline traffic. Under a metrics-based regime, measuring the separate legs
of interline traffic poses a number of distinct and more complex issues than doing so for single-
line traffic. Interline traffic is also likely to present significantly more complicated alternative
service design issues where a remedy is imposed. If the Board finalizes the Proposed Rule, it
should proceed incrementally to evaluate and refine the new rule’s performance in the context of
single-line traffic before attempting an extension to the individual legs of interline traffic. Infra,
Part IV.D.9. In the meantime, the existing procedures of 49 C.F.R. Parts 1146 and 1147 would
remain fully available.

III.  BROAD ISSUES AFFECTING THE NEW PROPOSED RULE

The Proposed Rule reflects a third approach to forced switching that the Board has
considered under the EP 711 docket. The Proposed Rule is significantly different from the
approach advanced in the original EP 711 petition and from the approach considered by the
Board in EP 711 (Sub-No. 1). Nonetheless, any approach to forced switching implicates many
of the same policy, legal, and practical issues. Because the Board is familiar with many of those
issues—relating to operations, investment, and the long-run economic health of the industry—
AAR recapitulates only a summary of them in the Appendix to these comments. This part of
AAR’s comments addresses two overarching issues that are more specific to the Proposed Rule
and that should help guide the Board’s refinement of the Proposed Rule. First, AAR discusses
the law applicable here—the “actual necessity or compelling reason” standard that governs the
Board’s ultimate decision whether to order switching under Section 11102(c)(1)’s “public

interest” language. That standard requires the Board to reserve discretion, depending upon the
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complexity of the case, to consider all facts and circumstances in evaluating whether a forced
switching remedy is necessary (and, if so, in fashioning that remedy). Second, given the focus in
the Proposed Rule on inadequate service, this part discusses why and how a forced switching
rule like the Proposed Rule should be oriented toward remedying a specific instance of
inadequate service for the shipper rather than punishing the incumbent railroad. Cf. Expedited
Relief for Serv. Inadequacies, 3 S.T.B. at 974 (“relief is not a punishment against the incumbent
railroad”).

A. The Board Should Further Align the Proposed Rule with the “Actual
Necessity or Compelling Reason” and Practicability Standards

The Board “may require rail carriers to enter into reciprocal switching agreements, where
it finds such agreements to be practicable and in the public interest, or where such agreements
are necessary to provide competitive rail service.” 49 U.S.C. § 11102(c)(1). The Board’s
Proposed Rule proposes to implement the “practicable and in the public interest” provision of the
statute. NPRM at 6. Any new rule authorizing forced switching must fully align with the
requirements of that provision, which entails applying the established “actual necessity or
compelling reason” standard to the facts and circumstances of a particular case.

1. The ICC and the Board have long recognized that reciprocal

switching orders are governed by an “actual necessity or compelling
reason” standard and require a showing of practicability

The Board has long understood that “in the public interest” in Section 11102(c)(1)
requires a showing of a compelling need. Decades before the Staggers Rail Act was enacted, the
ICC held that a compelling need must be shown before it would find that mandated terminal
access is in the “public interest.” See Cent. States Enters., Inc. v. ICC, 780 F.2d 664, 668 (7th
Cir. 1985). In Jamestown, the ICC explained that the phrase “‘in the public interest’ means more

than a mere desire on the part of shippers or other interested parties for something that would be
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convenient or desirable to them.” 195 I.C.C. at 292. “Where something substantial is to be
taken away from a carrier” for the benefit of other parties and “with no corresponding benefit to

99 ¢

the carrier,” “some actual necessity or some compelling reason must first be shown before [the

[1X3

Commission] can find such action in the public interest.” /d. The inquiry into *‘the public

29

interest’” considers “not only the interests of the particular shippers at or near the terminal
considered, but also the interests of the carriers and of the general public.” Id. This
interpretation thus captures many of the recurring policy considerations (summarized in the
Appendix) that arise in cases of forced access: What one shipper may perceive as the railroad
service levels or service options that best meet its own needs in the short run may not be
consistent with the larger interest in the long-term health of a complex rail network that well
serves many shippers.

Applying the “actual necessity or compelling reason” standard, the Commission in
Jamestown declined to grant joint use of a carrier’s terminal facilities. The record did not show
that affected shippers were “inadequately served,” so “as to warrant [the Commission], from the
standpoint of the public interest,” to require the requested access. Id. The shippers had
demonstrated the “desirability, but not the necessity” of the joint use. Id.; see also Mfrs. Ass’n of
York v. Penn. R.R. Co., 73 1.C.C. 40, 50 (1922) (“York™) (refusing forced access to terminal
facilities because “[t]here is no showing that the shippers are so inadequately served at present
that we are warranted, from the standpoint of the public interest, in depriving the carrier first on
the ground of an important volume of the traffic originating along its line”).

When it adopted the Staggers Act in 1980, Congress codified the same “practicable and

in the public interest” test to govern the Commission’s authority to require reciprocal switching.

See Cent. States Enters., 780 F.2d at 668. In doing so, Congress incorporated the same actual
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necessity standard that the ICC had applied to requests for joint terminal use. Id. (“Congress
intended that the standard to be used in applying the ‘practicable and in the public interest’ test
[for reciprocal switching] be ‘the same standard the Commission ha[d] applied in considering
whether to order the joint use of terminal facilities.” (quoting H.R. Rep. No. 1430, at 116
(1980)); see also id. at 677-78; Midtec Paper Co. v. United States, 857 F.2d 1487, 1502 (D.C.
Cir. 1988). Since then, the agency has continued to require a showing of actual necessity or a
compelling reason before finding that a proposed switch is in the public interest. Cent. States
Enters., 780 F.2d at 677-78.

In addition to the “public interest” requirement, as the Board recognizes in the NPRM,
the statute demands that any prescribed switching arrangement be “practicable.” 49 U.S.C.

§ 11102(c)(1). In assessing practicability, the Board has looked to whether interchange and
switching are feasible, whether the terminal facilities can accommodate the traffic of both
carriers, and whether reciprocal switching would unduly hamper the ability of either carrier to
serve its shippers. Del. & Hudson Ry. Co. v. Consol. Rail Corp., 367 1.C.C. 718, 720-22 (1983).
The Board recognizes the importance of these issues, and it should ensure that submissions under
the Proposed Rule will provide it with the information necessary from all parties, including the
alternate carrier, to make such findings.

The “actual necessity or compelling reason” and practicability requirements not only are
grounded in the text and history of Section 11102(c)(1) but also are consistent with the national
Rail Transportation Policy (“RTP”’). The RTP expresses Congress’s desire “to allow, to the
maximum extent possible, competition and the demand for services to establish reasonable rates

for transportation by rail” and “to minimize the need for Federal regulatory control over the rail
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transportation system.” 49 U.S.C. § 10101(1), (2).! That policy is an important guide for the
Board and must be considered. See Ass’'n of Am. R.Rs. v. STB, 237 F.3d 676, 680 (D.C. Cir.
2001). In the context of this rulemaking, the RTP cautions against overreliance on any across-
the-board regulatory metric for judging service levels in all contexts. As explained in the
attached verified statement of Jonathan M. Orszag and Yair Eilat, tying mandated switching
orders to defined service performance metrics operates as a form of quality regulation, which in
turn has effects on the price and output of rail service more generally. Orszag & Eilat V.S.
99 15-19. The more that pre-defined service metrics dominate the inquiry, the more a rule
threatens to operate as a broad-based direct regulation of service quality rather than a framework
for reasoned adjudication of claims for relief in particular cases. The Board should ensure,
therefore, that the Proposed Rule requires all parties to offer information necessary to make the
appropriate findings to support whatever relief is granted.

2. The Board ultimately must make an affirmative finding that the

“actual necessity or compelling reason” standard is met under all the

relevant facts and circumstances, and that the alternative service will
be practicable

Before the Board can order reciprocal switching in any given case, it must make
affirmative findings that the proposed switch is both supported by “actual necessity or

compelling reason” and—as the Board notes (NPRM at 2)—practicable. Section 11102 is clear

! As the ICC explained in its brief to the D.C. Circuit in Midtec, the “central philosophy of the
Staggers Act” is that “regulation should be reserved for situations where it is needed to protect
against abuses.” Joint Brief for Respondents Interstate Commerce Commission and United
States of America, Midtec Paper Corp. v. I.C.C., No. 87-1032, at 25 (D.C. Cir.) (filed Mar. 14,
1988); see also id. at 18 n.12 (“intrusion into carrier operations and pricing practices in the
absence of some real or threatened abuse simply cannot be squared with a fair reading of the rail
transportation policy”). Congress built on that deregulatory emphasis when it adopted the ICC
Termination Act, seeking to “afford[] remedies only where they are necessary and appropriate.”
H.R. Rep. No. 104-311, at 93 (1995).

- 15 -



in authorizing the Board to prescribe a switching arrangement only if it “finds” such a
prescription to be practicable and in the public interest (or where it is necessary to provide
competitive rail service). 49 U.S.C. § 11102(c)(1). And the Board can make the required
findings under the public interest language of the statute only where actual necessity or a
compelling reason exists. Cent. States Enters., 780 F.2d at 678.>

That is not to oppose the use of metrics for triggering an inquiry under the Proposed
Rule. AAR believes that using appropriately calibrated metrics can be a beneficial way to focus
shippers’ and railroads’—and ultimately, the Board’s—attention on potentially inadequate
service. The goal should be to use metrics in the most effective way possible, so that the
Proposed Rule is properly calibrated to draw attention to potential service inadequacies for
which the remedy of a forced switch could potentially be appropriate and effective. Thus, for
example, longer-term, severe service issues demand the Board’s intervention more than do
transient, mild drops in performance. Similarly, lanes with unusually poor service levels are
better candidates for the Board’s attention than those with service levels that may reflect only the
inherent variability in railroad common carrier service levels. Even the most well-refined service
metrics, however, cannot operate to exclude an incumbent carrier’s ability to respond by putting
its service in full context—a point the Board correctly acknowledges in providing that it will
“consider, on a case-by-case basis, affirmative defenses that are not [otherwise] specified.”

NPRM at 41 (proposed 49 C.F.R. 1145.3).

2 The statute and agency practice also put some outer limits on how the Board assigns the
burdens of making particular showings. See Cent. States Enters., 780 F.2d at 680 (rejecting
dissent’s proposed burden-shifting analysis); Jamestown, 195 1.C.C. at 292 (rejecting proposed
forced sharing because “[t]he record . . . affords no reliable basis for a conclusion” about the
effect of an order on the incumbent).
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That broader examination of relevant facts and circumstances may be captured in a
number of places—for example, by the affirmative defenses, or because it arises when the Board
considers the issues listed in proposed 49 C.F.R. 1145.6(b) within the context of a particular
case. Such consideration is necessary because service issues have varied causes, varied effects,
and varied solutions. The Nation’s rail network is vast and interconnected, and rail performance
on individual lanes is affected by many overlapping variables. Infra, Part IV.E.1. To name just
a few, carrier construction projects, demand spikes, bad weather, supply chain disruptions, and
shipper facility maintenance all can degrade service quality for a time. In a network as dynamic
and diverse as the Nation’s rail system, it is not possible to anticipate all of the circumstances
that can impact rail service. At the same time, shippers’ transportation needs vary. And a
railroad’s failure to meet a particular service benchmark will not affect every shipper in the same
way.

Moreover, switching arrangements are themselves highly variable. While all forced
switches create new complexities and inefficiencies, the implications of those issues will depend
on a range of factors, such as the volume of affected traffic, the terminal area at issue, the
complexity of the new service design, safety issues on the relevant lane, and challenges in
coordinating the time and place for interchange of switch traffic. Adding more switching to a
particular terminal area can have difficult-to-predict impacts on other shippers, depending on the
amount of congestion at the terminal, the volume of traffic covered by a new prescribed switch,
and local labor conditions, among other factors. See infra, App. Part V.C; Orszag & Eilat V.S.
9 27. Nor is it a certainty that a switching arrangement (including the necessary additional car
handlings) will improve service for a given shipper, so the Board needs to consider whether the

proposed alternative service will actually solve the service inadequacy.

-17 -



In light of all those variables, the Proposed Rule must remain flexible enough to permit
consideration of all relevant facts on a full record. Within the framework that the Board has
proposed, that means that the Board should take into account case-specific facts in determining
whether the carrier’s performance sinks to the level of a service inadequacy that warrants
regulatory intervention, including an understanding of how the petitioning shipper has been
harmed. It also means that, in assessing an incumbent carrier’s affirmative defenses (whether
under an enumerated defense or under the case-by-case principle), the Board should consider any
facts that may bear on the reasons for the incumbent carrier’s service levels. For similar reasons,
it is important for the Board to have concrete information from the proposed alternate carrier
about the proposed alternative service. Without it, the Board will not be able to properly
evaluate whether the proposed switching arrangement is safe and practicable and will remedy the
service inadequacy. Because AAR understands that the Board’s Proposed Rule proposes to treat
metrics as a key starting point for an inquiry rather than the ending point, AAR believes that the
framework of the Proposed Rule readily accommodates the foregoing. Several modifications to
the Proposed Rule (discussed infra, Part IV) would ensure that those proceedings arrive at a
proper application of the statutory standard.

B. The New Proposed Rule Should Be Designed for Remedial Use, Not Coercive

or Punitive Purposes, Further Reinforcing the Need for the Board to
Consider All Relevant Facts and Circumstances

The Board has framed the Proposed Rule as principally geared to deploying forced
switching to remedy inadequate service. NPRM at 5-6. Providing alternative service where the
present state of incumbent service is inadequate is a recognized and appropriate remedial use of
the Board’s authority. By contrast, the Proposed Rule would not properly be applied to impose
(or threaten) a switching order that would not itself serve the public interest, as a way to coerce a

railroad to alter its practices or to punish it for past failings. AAR believes it is vital that the
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Board communicate to all stakeholders that the Proposed Rule is the Board’s approach to
deploying switching to directly remedy service inadequacy where it can, not a tool for laying
blame or extracting unrelated concessions from incumbent carriers. Clear articulation of that
purpose will ensure that proper proceedings are brought to the Board and that those proceedings
are evaluated with a focus on solving identified service issues.

1. The Proposed Rule is appropriately applied only where switching
would remedy a service inadequacy

The “actual necessity or compelling reason” standard is fundamentally about remedying a
service inadequacy: Where a shipper has a compelling need for a service that it lacks, the Board
can remedy that lack by ordering the service. That remedial inquiry necessarily begins only with
a finding that a shipper is receiving inadequate service. See Jamestown, 195 1.C.C. at 292; York,
73 1.C.C. at 50.

AAR has previously explained that switching orders are one of many appropriate
remedial tools the Board has to respond to an identified service inadequacy. See Further
Supplemental Comments of AAR, EP 711 (Sub-No. 1) (filed Apr. 4, 2022) (“AAR 711-1 Further
Supplemental Comments™) at 17-21. Conversely, the Board should not adopt a rule that imposes
remedies that will not actually address the problem it has identified. Cf- NPRM at 4243
(proposed 49 C.F.R. 1145.6(b)) (enumerating certain circumstances in which “the Board will not
prescribe a reciprocal switching agreement™). Misalignment between problems and solutions is
undesirable in any circumstance, but is especially so here, where any switching order comes at
the price of unavoidable costs and downsides. See Orszag & Eilat V.S. 99 26-29.

It follows from those principles that, at a minimum, an order under the Proposed Rule can
be beneficial and proper only if it alleviates a service inadequacy. That, in turn, poses a question

about how the alternative service would function, and how it would help the shipper, relative to
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the inadequate service being provided by the incumbent carrier. Three particular showings are
needed to establish that a switching order could be a suitable corrective remedy for a shipper
receiving inadequate service.

First, practicability—including safety—is essential. As the Board recognizes in the
Proposed Rule, a switching operation that is not practicable is no solution at all. Safety is part of
practicability, and an alternative service that poses safety risks is likewise not a solution the
Board should entertain. The Board should revise proposed 49 C.F.R. 1145.6(b) accordingly.

Second, the alternative service design must in fact correct the identified service
inadequacy. For example, if a shipper complains of deterioration in transit time for service
provided by the incumbent carrier, then improvement in the shipper’s situation depends on
whether the addition of the alternative service—in its entirety, considering local service, the
delay introduced by the switch operation, and a realistic assessment of the alternate carrier’s
typical common carrier line-haul service—will improve transit time. See Expedited Relief for
Serv. Inadequacies, 3 S.T.B. at 978 (noting in EP 628 that it is “implicit in the reason for
providing relief” that “the alternative carrier” or “the combination of the alternative carrier and

99 ¢¢

the incumbent carrier” “must be able to provide better service than the incumbent carrier is
currently providing”). The Board could incorporate this consideration in various places, such as
in the shipper’s petition (under proposed 49 C.F.R. 1145.6(a)), the Board’s considerations (under
proposed 49 C.F.R. 1145.6(a)), or the circumstances in which the Board will not order a switch
(under proposed 49 C.F.R. 1145.6(b)).

Third, the Board must find the shipper has been harmed by inadequate service. To some

extent, this calls on the shipper to explain the problem that exists and that can potentially be

corrected. For example, if the shipper petitions based on the incumbent carrier’s failure to
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provide service that meets its Original Estimated Time of Arrival (“OETA”) estimates, then the
shipper would ordinarily explain how that degree of unpredictability renders the incumbent’s
service inadequate, and how that inadequacy had frustrated the shipper’s own planning and
business activities. That should be a straightforward showing; a shipper is very unlikely to
expend the effort to bring a case to obtain relief when it is indifferent about the outcome, and a
provision for making a showing of harm can easily be incorporated into proposed 49 C.F.R.
1145.5. That showing will allow the Board to compare the effect of the incumbent’s service on
the shipper with the effects that alternative service would have on other stakeholders, such as
other shippers in the same terminal area.

Those three criteria would not alone establish that a switching order is appropriate; the
“actual necessity or compelling reason” standard also requires broader consideration of effects
on the railroads involved, other shippers, and the public. But the underlying facts will set the
stage for that broader inquiry: Without establishing how the alternative service would operate, it
is impossible to evaluate how that alternative service would affect other interests. Without
understanding how the shipper is impacted, it is impossible to situate those impacts in the context
of how a switching order may affect other interests.

The foregoing reinforces the value of ensuring that the Board is sensitive to the context of
a particular request for relief and considers relevant facts and circumstances. Approaching the
rule as a remedial process counsels for flexible consideration by the Board for a variety of other
reasons too. Understanding the causes of a service failing is obviously the first step to correcting
them. But that inquiry could reveal that a switching order is not the best intervention. To take

an example the Board has already identified: If poor service by the incumbent carrier results
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from dispatching practices of a third party, a switching order would not make sense. NPRM at
41 (proposed 49 C.F.R. 1145.3(d)).

Likewise, a regulatory intervention may not be the most expeditious approach. If an
incumbent carrier can credibly and promptly resolve the service inadequacy without intervention,
then no reason exists for imposing a switch. For that reason, the Board should craft the rule to
encourage the incumbent railroad to cure any service inadequacy. The Board’s framework can
readily accommodate an opportunity for rapid curing of the inadequacy by the incumbent carrier,
once it is on notice of the shipper’s concerns. Neither the shipper, the incumbent railroad, nor
the alternate carrier will know that a metric has been triggered until the end of the 12-week
measurement period. At that point, the shipper must raise the issue with the incumbent carrier,
but the shipper is unlikely to have a proper proposal for relief to present to the Board until the
shipper has discussed the situation with the incumbent carrier and worked with the alternate
carrier to develop a practicable alternative service design. In the meantime, the incumbent
carrier should be encouraged to improve its service. If it alleviates the service inadequacy in that
period in a manner that is likely to endure, then the shipper has achieved a positive outcome, and
no reason exists to conduct a proceeding to order switching. See infra, Part IV.F.1 (discussing in
greater detail a framework that would encourage the incumbent to cure any service inadequacy).

Flexibility in remedying a service inadequacy also helps mitigate a downside of an
otherwise-beneficial threshold inquiry into metrics. If the rule were entirely metric-driven, then
it would lead to switching orders that are not calibrated to the particular service shortcoming.
For example, a relatively brief service failing (as little as a few weeks within a twelve-week
period) could rigidly translate into a switching prescription that lasts for years. The result is that

dissimilar cases would be treated the same: A transient short-term service inadequacy that
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resulted in the existing service barely missing a metric would be treated the same as a
continuous, long-term, and severe service failure. As Orszag and Eilat explain, such disparities
lead to inefficient outcomes. Orszag & Eilat V.S. 99 30-31, 36. The solution, once again, as
they point out, is that the Board should consider all facts and circumstances in evaluating a case
and fashioning a remedy for the service inadequacy as needed, and consider how to make the
switching order commensurate with the service inadequacy. Id. 44 37-41.

The foregoing has one especially important consequence for the Proposed Rule: The
Board should abandon the Industry Spot/Pull (“ISP”’) metric as a trigger for a forced switching
proceeding. The utility of a switching order is giving the shipper the option to use an alternate
carrier for the line-haul portion of a move. As the Board recognizes, changing the line-haul
carrier but keeping local service the same cannot remedy a local service failing. NPRM at 19
n.27. If anything, service could get worse by introducing a switching operation into a local
service design that is already not performing well. Because the ISP metric does not identify a
failing that can be remedied by a switching order, that metric is not a useful trigger for initiating
a proceeding for such an order. Orszag & Eilat V.S. q 20.

2. The new Proposed Rule will not be efficient, effective, or lawful if it is
used for purely coercive or punitive purposes

Some statements in the NPRM could be taken to suggest that the Proposed Rule would
operate by using the threat of forced switching to coerce the incumbent railroad to take steps to
improve service generally, or as a tool to punish railroads that fail to take such steps. See NPRM
at 5 (“[T]he Board intends to provide appropriate regulatory incentives . . . to achieve and to
maintain higher service levels.”); id. at 31 (noting that Proposed Rule is designed to “spur carrier
improvement if [service] falls below these standards™). Certainly, an incumbent railroad

providing inadequate service to a shipper might feel pressure to alter its practices in the face of a
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rule that would allow an alternate carrier to provide safe and practicable service that remedies
that inadequacy. In those circumstances, the pressure created by the rule is an appropriate path
to improved service; indeed, that reaction by an incumbent is the kind of self-curing response
that the Board should foster whenever possible. Similarly, an incumbent railroad that is subject
to a switching order might be disappointed by the resulting loss of line-haul traffic. But that is
not punishment; it is the natural effect of a rule designed to remedy inadequate service.

A rule would go too far, however, if it were to threaten (or impose) forced switching as
something so undesirable to the incumbent railroad that the railroad would alter its conduct in
ways that the Board (or a shipper) would prefer but that a well-functioning transportation market
does not support—especially when switching would not improve the shipper’s service in the
particular case. Likewise, a rule would go too far if switching were ordered as a form of
punishment based on the fact that the incumbent railroad’s service had been inadequate in the
past, when it had since materially improved. Forced switching imposed on those bases would
not be a proper use of the statutory authority, which requires that the “switching agreement[]”
itself be in the public interest. 49 U.S.C. § 11102(c)(1). In the scenarios just posited, the
agreement would not itself solve any problem, making such a finding impossible. Nor could the
“actual necessity or compelling reason” standard be met in those scenarios because, whatever the
shipper’s circumstances, switching is no help, let alone a “necessity” or “compelling.”

Moreover, as Orszag and Eilat explain, switching orders under the circumstances just
described are likely to be counterproductive, because they are unlikely to be economically
efficient; rather, they will result in overdeterrence that discourages investment and misallocates
resources on the network. Orszag & Eilat V.S. 9 18-21, 23. Furthermore, coercive or punitive

entries of forced switching orders risk inviting rent-seeking by shippers, if they believe they have
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something to gain from negotiations with the incumbent carrier in the shadow of such an order.
1d. 9§ 24. By definition, in such cases, the shipper would be unable to show that switching will
improve its situation, so the Board would create a perverse incentive for shippers to bring cases
professing to seek remedies that they do not actually want. Such proceedings are not a good use
of the Board’s resources, and the resulting disruption in the shipper-railroad relationship risks
creating unintended consequences that the Board cannot control.

IV.  SPECIFIC ASPECTS OF THE NEW PROPOSED RULE

This part of AAR’s comments addresses particular aspects of the Proposed Rule,
commenting on how the Proposed Rule is—or should be—aligned with the principles discussed
above.

A. Terminal Area

The Proposed Rule limits the scope of any prescribed switching agreement to switching
within a terminal area. Indeed, it defines a “[r]eciprocal switching agreement” as one that
involves “the transfer of rail shipments . . . within the terminal area.” NPRM at 37 (proposed 49
C.F.R. 1145.1) (emphasis added); see also, e.g., id. at 42—43 (proposed 49 C.F.R. 1145.6(b))
(describing “switching service” under a reciprocal switching agreement as “the process of
transferring the shipment between carriers within the terminal area”); id. at 26 (noting that
“switching service . . . under a prescribed reciprocal switching agreement would occur within a
terminal area”). AAR agrees with the Board that any forced switching agreement must be
limited to traffic within a terminal area.

1. As AAR has previously explained, the terminal-area limitation is required by
statute. Section 11102, which includes the Board’s reciprocal switching authority, governs the
“[u]se of terminal facilities.” 49 U.S.C. § 11102. Where that section reaches activity outside of

a terminal area, it says so expressly. See id. § 11102(a) (requiring incumbent railroad to make
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“main-line tracks” available to another railroad “for a reasonable distance outside of a terminal”
under certain circumstances) (emphasis added). Section 11102(c)(1), which governs reciprocal
switching specifically, makes no such mention of activity outside a terminal area—it applies only
within terminal areas.

Further, the limitation of reciprocal switching to a terminal area is confirmed by
Congress’s use of “reciprocal.” That word denotes something that operates (or at least can
operate) in equal and complementary fashion.® Accordingly, “reciprocal switching” has long
been understood to refer specifically to switching within a terminal area shared by more than one
carrier. See, e.g., Cent. States Enters., 780 F.2d at 675. (“Reciprocal switching occurs at stations
or terminals served by more than one carrier. A common station or terminal area is, therefore, a

prerequisite for such switching.”).* When Congress used the words “reciprocal switching” in the

3 See Webster’s Third New International Dictionary 1895 (1971) (defining “reciprocal” as
“corresponding to each other: being equivalent or complementary”). Although two carriers can
switch traffic to each other if both are in the same terminal area, they cannot do so if only one is
in the terminal area, and it must carry traffic on a line haul outside the terminal to reach the other
railroad. Thus, a terminal area within which switching may be ordered does not exist if

Carrier A serves all the industries in an area, and it switches some traffic to Carrier B. Rather,
the existence of a terminal area within which switching may be ordered depends on Carrier A
serving some industries and Carrier B serving some industries, and they must each be capable of
switching that traffic to the other for line-haul service.

4 See also R.R. & Warehouse Comm’n of Minn. v. Chi. Great W. Ry., 262 1.C.C. 437, 437-38
(1945) (“It is a common custom for carriers to publish switching charges for intraterminal
movements between industries located upon private side-tracks on their lines and the point of
interchange with other carriers . . .. The switching of cars in such service is called reciprocal
switching.”) (emphasis added); Switching Charges & Absorption Thereof at Shreveport, LA, 339
I.C.C. 65, 70 (1971) (“It has long been a common practice among the railroads to participate at
commonly served terminal areas in what is called reciprocal switching.”) (emphasis added);
Increased Switching Charges at Kansas City, 344 1.C.C. 62, 63 (1972) (“It is the practice for the
railroads serving Kansas City to engage in reciprocal switching. This means that a carrier on
whose lines an industry is located will switch cars to or from that industry as an incident to the
road-haul movement of those cars by another carrier whose tracks in the terminal area do not
extend to the industry in question.”) (emphasis added); Investigation of Adequacy of R.R. Freight
Car Ownership, Car Utilization, Distrib. Rules & Pracs., 1 1.C.C. 2d 700, 702 (1985)
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predecessor statute to Section 11102(c)(1) in 1980, it imported the established meaning of that
term into the statute. See, e.g., McDermott Int’l v. Wilander, 498 U.S. 337, 342 (1991) (“In the
absence of contrary indication, we assume that when a statute uses . . . a term [of art], Congress
intended it to have its established meaning.”); see also Reply Comments of AAR, EP 711 (Sub-
No. 1) (filed Jan. 13, 2017) (“AAR 711-1 Reply Comments”) at 24; AAR 711-1 Further
Supplemental Comments at 15. Furthermore, it would be unlawful to apply a reciprocal
switching rule outside the terminal area because doing so would conflict with the express
statutory directives for prescribed through routes. See 49 U.S.C. § 10705(a)(2) (setting limits on
the prescription of through routes); see also Opening Comments of AAR, EP 711 (Sub-No. 1)
(filed Oct. 26, 2016) (“AAR 711-1 Opening Comments”) at 27, 45-46; AAR 711-1 Reply
Comments at 25-26.

Quite apart from the law, limiting forced switching to terminal areas is good policy.
Prior proposals used the distance of the switch move as the primary geographical gauge for
switch eligibility. But distance is a very poor indicator of whether a switch will be operationally
feasible or can be integrated into existing operations. Although a terminal-area focus does not
resolve those concerns, that focus is likely to quickly and appropriately eliminate from
consideration a number of potential switching arrangements that would be highly impractical and
inefficient.

2. For all those reasons, the Board should clearly spell out—in the rule’s text—its

intention that a prescribed switching agreement be limited to switching that can occur within a

(“Reciprocal switching involves services performed by two road-haul railroads, rather than
service performed by a single road-haul carrier in conjunction with a short-line or terminal
railroad. The two railroads agree to participate at commonly served terminal areas in an

arrangement under which one of the carriers acts as the switching carrier . . . .””) (emphasis

added).
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terminal area. Specifically, the Board should revise proposed 49 C.F.R. 1145.2(c) and 1145.6(a)
to state that reciprocal switching will be prescribed only within a terminal area.

Without that clarification, a risk exists that the regulatory text of the Proposed Rule could
be misunderstood to sweep in operations outside of a terminal area. As AAR has previously
explained, a large amount of traffic originating at or destined for a point outside of a terminal
area nonetheless moves through a yard within a terminal area. AAR 711-1 Further Supplemental
Comments at 14. But that traffic is not properly subject to an order under the Board’s reciprocal
switching authority. Thus, for example, industries located outside a terminal that are served by
road switchers from the terminal complex should not be covered by the Proposed Rule.
Confusion can be avoided with minor changes to clarify that the scope of the Proposed Rule
extends only to switching that occurs within a terminal area.

3. With respect to the term “terminal area,” AAR believes that the Board’s effort to
provide a regulatory definition of “terminal area” is likely to create more confusion than clarity.
The Proposed Rule does not need to define that term. A long line of agency precedent describes

how to identify a terminal area.> Those decisions are appropriately sensitive to the nuances that

5 See, e.g., CSX Corp.—Control—Chessie System, Inc., & Seaboard Coast Line Indus., Inc., 363
L.C.C. 518, 585 (1980) (“The act does not define terminals or terminal facilities, but it does say
that ‘terminal areas’ are areas within which carriers ‘transfer, collect or deliver’ freight. 49
U.S.C. § 10523. The Commission has traditionally included in the term ‘terminal facility’ any
property of a carrier which assists in the performance of the functions of a terminal. . .. In
classifying a track as a terminal facility, we look to the use to be made of the track.”); Rio
Grande Indus., Inc., et al—Purchase & Related Trackage Rts., FD 31505, 1989 WL 246814, at
*9 (ICC Nov. 13, 1989) (“[W]hile use . . . is an appropriate starting point in defining terminal
facilities, it is not the only factor bearing on the question of what constitutes terminal track.
Circumstances the Commission have held significant include whether operations take place
within railroad yard limits and whether service is performed within a cohesive commercial area.
The presence of team tracks, freight houses or assembly facilities has also been given significant
weight. Thus, the nature of the facilities and the character of the area in which they are located
are as important as the use of the facility. A ‘terminal area’ (as opposed to main line track) must
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can affect the boundaries of a terminal area. The Board already recognizes this precedent, see
NPRM at 12 n.11, and the Board should allow its precedent to control. Layering a formal
regulatory definition atop those precedents risks unnecessarily (and potentially erroneously)
unsettling that existing body of law. Parties may be drawn into unhelpful debates over whether
the Board intended a departure from that precedent by choosing one phrase over another in
writing the regulatory text. The Proposed Rule will most effectively embody the Board’s intent
to limit switching arrangements to terminal areas if it relies on the well-established definition of
“terminal area” and makes clear in the regulatory text that the Board will prescribe switching
only in such areas.

A similar issue arises with respect to the Board’s suggestion that whether an “area was
listed as a normal revenue interchange point in the Official List of Open and Prepay Stations
issued by the Association of American Railroads through Railinc” would be considered as
relevant evidence regarding whether an area is a terminal area. NPRM at 12. A normal
interchange in the Official List of Open and Prepay Stations merely indicates that two railroads
physically connect at the junction point and that the junction may be used for operating and
revenue purposes. Inclusion on that list does not indicate that the interchange is, in fact, used for
those purposes and, more broadly, does not suggest there is a “commercially cohesive area in
which two or more rail carriers undertake the local collection, classification, and distribution of
shipments for purposes of line-haul service” or that there are “multiple points of

loading/unloading and yards for local collection, classification, and distribution.” NPRM at 11—

contain and cannot extend significantly beyond recognized terminal facilities, such as freight or
classification yards or team tracks, and a cohesive commercial area immediately served by those
facilities.”) (citations and footnotes omitted); see also Golden Cat Div. of Ralston Purina Co. v.
St. Louis Sw. Ry. Co., FD 41550, 1996 WL 197602, at *5 (STB served Apr. 17, 1996) (similar).
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12. Accordingly, the Board should avoid suggesting that whether an area is listed as a normal
interchange in the Official List of Open and Prepay Stations would be privileged over other
evidence more directly relevant and probative of the Board’s well-established definition of
terminal area.

4. The Board has specifically requested comment on whether switching tariffs (in
particular, of the alternate carrier) should be considered as evidence of the scope of a terminal
area, and on how to reconcile inconsistencies in such tariffs. NPRM at 12 & n.12. The answers
to those questions are interrelated.

There are many reasons that the existence of a tariff describing switching is not evidence
of the geography of a terminal area. Most obviously, a legacy tariff describing switching service
that is not used in practice would not speak to the operational realities that define a terminal area.
The question in determining what constitutes a terminal area is not what appears on paper, and
not what carriers have chosen to label “reciprocal switching,” but rather it is actual switching
practice that the capabilities of infrastructure within a commercially cohesive area support.
Another potential problem with looking at “an existing reciprocal switching arrangement,”
NPRM at 12, or “the reciprocal switching tariff of an alternate carrier,” id. at 12 n.12, is that
there may be tariffs that have the label “reciprocal switching” but that do not reflect “reciprocal
switching” in the statutory sense (i.e., in a terminal area) and therefore do not comport with the
statutory requirements for the Board to issue a switching order under Section 11102.

Even where a tariff otherwise aligns with the statutory definition of reciprocal switching,
it may be limited in such a way that it cannot support the conclusion that a particular location is
within a terminal area. See AAR 711-1 Further Supplemental Comments at 9—10. In some

instances, a voluntary reciprocal switching tariff may exist more as a matter of historical
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happenstance than current economic and operational reality. Other reciprocal switching tariffs
may have limited scope as to shippers, destinations, commodities, or number of railcars to which
they apply. Good reasons for such limitations exist, because reciprocal switching tariffs often
are adopted in contemplation of narrow, specific circumstances. For instance, a tariff may have
been agreed to as a mutual trade of access to one carrier’s single-served shippers in one terminal
in exchange for the other carrier’s access to the first carrier’s single-served shippers in another
terminal. Construing the existence of such a tariff as affirmative evidence of a terminal area
risks sweeping in areas that cannot meet the Board’s established definition of that term. For the
same reason, there also may be superficial inconsistencies among different railroads’ reciprocal
switching tariffs, which on further examination could reflect underlying limitations that the
Board would need to address in considering practicability. Any perceived limitations or
inconsistencies would need to be addressed on a case-by-case basis; AAR is not aware of any
systematic issue relating to limitations or inconsistencies that would be susceptible of treatment
in a general rule.

Indeed, the Board has previously recognized these issues, and in response has endorsed
the approach AAR proposes here. In Golden Cat, the Board reasoned that “[c]arriers have
frequently given . . . names to plants located in rural areas for ease of tariff publication. That
does not make such points ‘terminals;” much more is required.” 1996 WL 197602, at *5. The
Board made clear that “nothing” in relevant court decisions dictated that “a terminal should be
defined merely as a tariff station or point of billing listed on the rail carrier’s billing
documentation.” Id. at *6. The Board ultimately concluded that, although such tariffs were

“useful in defining the scope of reciprocal switching services,” they were not to be “the
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determining factor in defining where terminal facilities are located.” Id. The Board should
follow Golden Cat as it assesses the utility of tariffs as evidence of terminal areas.

B. The New Proposed Rule Cannot Operate Based on the Performance of
Contract Traffic or Exempt Traffic

The Board’s regulations should be confined to the Board’s proper sphere of authority,
which does not include contract traffic, and does not include exempt traffic to the extent of the
exemption.

1. Application to contract traffic

The Board seeks comment on “whether, and under what circumstances, the Board has the
authority to consider reciprocal switching requests from shippers that have entered into a valid
rail transportation contract with the incumbent carrier.”” NPRM at 27. As the Board correctly
notes, “[Section] 10709(c)(1) generally prohibits challenges to a valid contract between a rail
carrier and a shipper, as well as challenges to transportation performed pursuant to such a
contract.” Id. Indeed, Section 10709 sweeps more broadly still. It places a valid transportation
contract—and the services provided under it—beyond the reach of ICCTA altogether. See 49
U.S.C. § 10709(c)(1) (“A contract that is authorized by this section . . . shall not be subject to
this part.”). The Board therefore has no authority to consider petitions that concern service
provided under a rail transportation contract—whether for switching or otherwise.

Instead, the correct approach for a shipper that wishes to petition for switching with
respect to service currently provided under contract would be to allow the relevant contract to
terminate, request common carrier service, and file the petition if and when that common carrier
service falls short of the Board’s prescribed service standards. In no case may the Board

consider performance data from service provided pursuant to a contract, whether to measure
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“service reliability” under Section 1145.2(a), “service consistency” under Section 1145.2(a), or
“industry spot and pull” performance under Section 1145.2(e).

a. The Board may not consider service provided under the contract as a basis for the
prescription of a switching agreement that would begin after the contract expires. As noted
above, contract service is not subject to ICCTA. Yet the Proposed Rule would examine the
service provided by a carrier to determine whether the carrier has “fail[ed] to meet the
performance standards” such that “it is in the public interest to allow access to an alternate rail
carrier” pursuant to the “public interest prong of § 11102(c).” NPRM at 2. If the Board were to
consider the performance of a carrier pursuant to a contract, it would purport to apply
Section 11102(c)(1) to contract service, in contravention of Section 10709’s prohibition on
subjecting contract service to other provisions of ICCTA.

Applying the Proposed Rule to contract service is also bad policy. If the Board used
contract performance to inform its decisions about forced switching, its process would overhang
shippers’ and carriers’ negotiations—and their incentives to contract—artificially shrinking the
range of mutually beneficial contract arrangements. That result would be directly contrary to
Congress’s desire to “encourage carriers and purchasers of rail service to make widespread use
of [contractual] agreements.” H.R. Rep. 96-1430, at 98-99 (1980) (Conf. Rep.). And shippers
can bargain for their own remedies in their contracts, which can then be enforced in court. See
49 U.S.C. § 10709(c)(2).

Consider, for example, a rail transportation contract that provides for a flexible timeframe
for deliveries: It provides for the railroad to report estimated arrival times, but allows a railroad
to perform by delivering shipments within a “grace period” twice as long as that contemplated by

the Proposed Rule. In exchange for the flexible timing of the deliveries, the shipper might pay a
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lower rate than it otherwise would for similar service with a tighter delivery window. Ifthe
Board were to examine the carrier’s performance under the criteria established by the Proposed
Rule, however, it would likely conclude that the incumbent railroad had failed to meet the
“service reliability” standard, and potentially go on to mandate switching upon termination of the
contract. Accordingly, no carrier would agree to such a contract in the first place—or if it did, it
would require additional terms from the shipper to offset the risk of facing mandated switching
following the contract’s termination. The Proposed Rule would effectively add or subtract
contractual terms, despite the command of 49 U.S.C. § 10709(b) that “[a] party to a contract
entered into under this section shall have no duty in connection with services provided under
such contract other than those duties specified by the terms of the contract.”

Or, consider a contract that requires a railroad to move shipments in half the time it had
moved similar shipments over the same lane in the past. In exchange, the shipper pays a
premium rate. When the contract ends, the railroad provides common carrier service and reverts
to its historical average transit time. In this scenario, if the Board were to look to the carrier’s
performance under the contract as the baseline against which to compare service provided after
the expiry of the contract, it would likely conclude that the carrier had failed to meet the “service
consistency’” metric. In order to avoid this result, the carrier would be forced to continue to
provide this particular lane an especially high level of service, without the correspondingly
higher level of compensation. Doing so would likely prevent other shippers from benefitting
from those resources. And again, no carrier would enter into such a contract—or if it did, it
would require additional terms from the shipper to account for the fact that the railroad would be

under pressure to continue to provide an elevated level of service after contract expiration. In
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effect, the Board would be enforcing the railroad’s contractual performance commitment after
the expiration of the contract.

The Board cannot mitigate those undesirable and unlawful outcomes by attempting to
account in each case for the fact that the parties to these contracts had purposefully agreed to
particular service terms. This is because the Board has been clear that it “cannot enforce,
interpret, or disturb [rail transportation] contracts.” Expedited Relief for Serv. Inadequacies,

3 S.T.B. at 976 (emphasis added). Accordingly, the Board is unable to assess whether the level
of service provided under a contract was attributable to some other term in the contract—such as
a particular rate—that no longer obtains. The way out of this thicket is never to enter it in the
first place: The Board should avoid disrupting the parties’ ability to freely contract and should
decline to consider service provided under a contract in making determinations under proposed
Section 1145.2.

b. The Board specifically seeks comment on whether it may “require a carrier to
provide performance metrics to a rail customer during the term of a contract upon that
customer’s request.”” NPRM at 27. It may not. To require a carrier to provide information in a
contract context would be to insert an additional duty into the contract, beyond those duties
bargained for by the parties. Again, 49 U.S.C. § 10709(b) provides that the only duties under a
transportation contract are “those duties specified by the terms of the contract.” The Board has
held that a “natural reading of this provision” prohibits the Board from imposing additional
duties. Ameropan Oil Corp. v. Canadian Nat’l Ry. Co., NOR 42161, 2019 WL 1723082, *3
(STB served Apr. 17, 2019). And because this is true “even where those duties are not
specifically addressed by the contract,” the same result applies even if a contract is silent about

performance metrics. /d.
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The Board has recognized this principle in other contexts as well. For example, when it
removed a regulation requiring railroads to file contracts with the Board, it noted that it could no
longer impose such a regulation on contract service because ICCTA “eliminates any regulation
of non-agricultural contracts.” Removal of Obsolete Reguls. Concerning R.R. Conts., 1 S.T.B.
71,72 (1996). Ultimately, if a shipper wishes to receive certain performance metrics related to
service it receives under a contract, it can bargain for receipt of such metrics just as it would
bargain for any other contractual term.

c. The Board cannot consider a petition for prescription of reciprocal switching with
respect to service that remains under contract, even if switching would not go into effect until
after expiration. Instead, the Board must wait until the contract has expired, and until sufficient
additional time has passed such that the Board can assess the performance of service provided
after expiration of the contract. The Board correctly notes that the D.C. Circuit has already held
that the Board lacks authority to impose other requirements with respect to service currently
provided under contract, even if those requirements would not take effect until after expiry of the
contract. Burlington N. R.R. Co. v. STB, 75 F.3d 685, 687 (D.C. Cir. 1996).

FMC Wyoming Corp. v. Union Pacific R.R. Co.,2 S.T.B. 766 (1997), does not change
matters. There, as in Burlington Northern, the Board dealt with the appropriate time for a
railroad to establish a common carrier rate for traffic currently being moved under contract. It
held that the general prohibition expressed in Burlington Northern was no impediment where the
contract was set to expire “in a matter of weeks.” Id. at 768 n.7. But there is a crucial distinction
between the action ordered in FMC Wyoming and the action contemplated here: Ordering a

carrier to establish a rate for common carrier service does not require any examination of the
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service provided under the contract; ordering switching under the Proposed Rule plainly would,
raising exactly the legal and policy problems discussed above.

Accordingly, the Proposed Rule cannot be applied to contract service in any respect. No
petition may be initiated under the rule with respect to service that remains under contract, nor
may the Board consider performance under a contract when assessing a petition filed after
expiration of the contract. Instead, parties to a transportation contract are held to the terms of
their contract when that contract is in effect, and to the Board’s regulations when common carrier
service is provided.

2. Application to traffic while it is exempt

The Board suggests that “some transportation that has been exempted from Board
regulation pursuant to 49 U.S.C. § 10502 could be subject to an order providing reciprocal
switching” under the proposed regulation, given that “[t]he Board retains full jurisdiction” over
such traffic, “can revoke the exemption at any time . . . under § 10502(d),” and “would do so to
the extent required.” NPRM at 27. Although AAR agrees that the Board can revoke an
exemption at any time, doing so requires a proper showing and cannot be done retroactively, to
attach regulatory consequences to service that was exempt at the time it was performed. The
Board should make clear that a shipper may not predicate a case on metrics applied to exempt
traffic. Rather, a shipper should obtain revocation of the relevant exemption (under the standards
and procedures applicable to a proceeding under 49 U.S.C. § 10502(d)), and then predicate a
case under the Proposed Rule on any service inadequacy that may exist after revocation.

a. The Board’s precedents are clear that it may not apply a statute or regulation to
traffic that is exempt from that statute or regulation. The Board has held that “even if a carrier’s
conduct would constitute a statutory violation during a period of regulation, [an] exemption bars

regulatory relief during the period when the exemption is in force.” Pejepscot Indus. Park, Inc.,
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FD 33989, 2003 WL 21108198, at *4 (STB served May 15, 2003). In Pejepscot, the petitioner
sought relief for purported violations of respondents’ common carrier obligation in transporting
exempt commodities. The Board concluded that the common carrier obligation did not apply to
service provided while the exemption was in place, because “exemption of a commodity . . .
excuses carriers from virtually all aspects of regulation involving the transportation of that
commodity.” Id. The reasoning behind the exemption is that, rather than regulation, other forces
(principally competition from other modes of transportation) will assure adequacy of service.
See 49 U.S.C. § 10502(a)(2)(B).

The logic of Pejepscot applies here. Under the Proposed Rule’s framework, the impetus
for a proceeding would be the performance of traffic during a past period. If the traffic was
exempt during that past period, then a proceeding under the Proposed Rule would be founded on
the performance of exempt traffic. Although the Board would, of course, also need to examine
present circumstances in evaluating the shipper’s request for a switching order, the distinctive
feature of the Proposed Rule is that it begins with a look at data about historical performance. If
that performance was during a period of exemption, it was not—and is not—a proper basis for
regulation.

b. The Board correctly notes that it retains jurisdiction over exempt traffic. NPRM
at 27. But that does not change the fact that it lacks authority to commence a regulatory
intervention based on the application of performance metrics to traffic that is not regulated. The
Board’s jurisdiction and its authority to regulate are distinct concepts. Indeed, Section 10502
expressly accounts for the former while making clear that exempted traffic is not subject to
regulation. The Board confirmed this understanding in Pejepscot: After determining that it

lacked authority to enforce the common carrier obligation with respect to service provided for
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exempt traffic, the Board clarified that this result obtained notwithstanding the fact that
“exemptions . . . do not extinguish the Board’s subject matter jurisdiction over [exempt]
transportation.” 2003 WL 21108198, at *4 n.14. Indeed, one important facet of the Board’s
continued jurisdiction over exempt traffic is the Board’s jurisdiction to revoke the traffic’s
exemption.®

But that power to revoke exemptions does not include retroactively regulating exempt
traffic after issuing a revocation. And “retroactive regulation” is the only way to describe
“considering whether service received by the petitioner prior to filing the petition meets the
performance standards under this proposed part,” NPRM at 27, if the service in question was
provided to exempt traffic. Such substantive retroactive regulation would be contrary to the
Board’s precedents, basic administrative law principles, and even raise due process concerns.

To begin, the Board itself recently affirmed that this question was governed by “‘the
traditional presumption’ against retroactive actions that would ‘impair rights a party possessed
when [it] acted, increase a party’s liability for past conduct, or impose new duties with respect to
transactions already completed.”” Sanimax USA LLC v. Union Pac. R.R. Co., NOR 42171, 2022
WL 577808, at *4 (STB served Feb. 25, 2022) (quoting Landgrafv. USI Film Prods., 511 U.S.

244, 278-80 (1994)). The other, earlier authorities noted by the Board (NPRM at 27) are not to

® The Board made those same points about its jurisdiction and revocation powers in adopting
Parts 1146 and 1147 in EP 628. See Expedited Relief for Serv. Inadequacies, 3 S.T.B. at 976
(The Board “retain[s] full jurisdiction to deal with exempted transportation” and “can revoke the
exemption at any time.”). The Board further stated that it was “clearly wrong” to suggest that
the Board “lack[s] authority to provide any relief for transportation that has been exempted.” Id.
But the open-ended structure of those rules differed from the rule proposed here, and the Board
concluded only that it could exercise its jurisdiction to “provide relief shown to be justified.” Id.
For the reasons discussed in the text, and particularly in light of the cited authorities that post-
date EP 628, the Board’s prior statement cannot be taken as resolving the distinct question here,
of whether the Board can build a proceeding around a direct, quantitative measurement of the
performance of exempt traffic.
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the contrary. See G&T Terminal Packaging Co. v. Consol. Rail Corp., 830 F.2d 1230, 1235-36
(3d Cir. 1987) (establishing that the Board retains exclusive jurisdiction over exemption
decisions, but acknowledging that retroactive application might well be improper); PYCO Indus.,
Inc.—Alt. Rail Serv., Fed. Carr. Cas. (CCH) § 37222, 2006 WL 3368136, at *1 (STB served
Nov. 21, 2006) (temporary alternative service could be ordered without revocation because
traffic consisted of regulated and unregulated commodities, and ordering such service against the
backdrop of carrier’s disobedience of prior Board orders).

Prescribing switching in a proceeding that exists only because of the nature of service
provided while that service was expressly exempt from regulation would unquestionably
“impose new duties with respect to transactions already completed.” Sanimax, 2022 WL
577808, at *4. Certainly, as in Sanimax, facts from the period during which service was exempt
may be “relevant” to the ultimate determination. /d. But the structure of the Proposed Rule
makes the past performance of service more than “relevant”—it is the central, gating question
under the Proposed Rule.

Moreover, the Board has also already recognized that there is “no basis for overriding the
presumption against retroactive relief” in this context. /d. Congress must “convey[] ... in
express terms” that an agency may promulgate regulations with retroactive application;
otherwise, “a statutory grant of legislative rulemaking authority will not, as a general matter, be
understood to encompass” this power. Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208
(1988). Congress expressed no such intent in Sections 11102(c)(1) or 10502. Instead, Congress
required the Board to “exempt a person, class of persons, or a transaction or service” “to the

maximum extent consistent with this part.” 49 U.S.C. § 10502(a).
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For similar reasons, retroactive application of the Proposed Rule to exempt traffic would
offend basic notions of fairness and due process. In applying this regulation to service that took
place during a period of exemption, the Board would be departing from “the ‘principle that the
legal effect of conduct should ordinarily be assessed under the law that existed when the conduct
took place’”—a principle of “‘timeless and universal appeal.”” Landgraf, 511 U.S. at 265-66
(quoting Kaiser Aluminum & Chem. Corp. v. Bonjorno, 494 U.S. 827, 855 (1990) (Scalia, J.,
concurring)).

Finally, retroactive application of the Proposed Rule to exempt traffic would not advance
the goal of remedying service inadequacies, preferably without the Board’s intervention. But
retroactive application can never act to encourage self-cure. Cf. Am. Fed’n of Gov’t Emps.,
Local 2924 v. Fed. Lab. Rels. Auth., 470 F.3d 375, 380 (D.C. Cir. 2006) (discountenancing
agency action that is “illogical on its own terms”). Rather, railroads “should have an opportunity
to know what the law is and to conform their conduct accordingly.” Landgraf, 511 U.S. at 265.

c. Accordingly, the proper path for a shipper whose traffic is exempt to invoke the
Proposed Rule would be to (1) obtain a proper determination by the Board that the exemption
should be revoked; and (2) then seek a determination that service provided after revocation is
inadequate under the Proposed Rule’s terms. That process would parallel what the Board
contemplated in Pejepscot. There, after declining to apply regulations to exempt traffic, the
Board noted that the petitioners were not “without an avenue of relief.” Pejepscot, 2003 WL
21108198, at *4 n.15. Petitioners “could come to the agency and seek to have the exemptions
revoked.” Id. “If granted, respondents would then again” be subject to regulation. /d.

(emphasis added). The same is true here.

_4] -



C. The New Rule Should Not Apply to Class II or Class III Carriers

The Board seeks comment on whether the Proposed Rule “should be broadened to
include Class II and Class III carriers who are providing inadequate service.” NPRM at 24. It
should not, for three distinct reasons. First, because those carriers “have not been submitting
service-related data to the Board under performance metrics dockets,” id., the service-metric-
based reasoning in the Proposed Rule does not extend to Class II and Class III carriers.

Second, the Proposed Rule would be an inapt tool as applied to smaller carriers.
Replacement of the incumbent line-haul carrier is an irrelevant concept for the great majority of
movements by Class II and Class III carriers. These smaller carriers, which generally operate
over shorter distances, do not often serve as a line-haul carrier. And where a Class II or Class 111
carrier is the incumbent line-haul carrier, there often is no alternate Class I carrier; indeed, the
absence of a Class I carrier option is commonly why a smaller carrier is operating a line-haul
route in the first place.

Third, the consequences of removing from a smaller carrier one of its rare line-haul
customers could be financially catastrophic and far outweigh any perceived benefit. The revenue
from line-haul service for a single large customer may well comprise a material portion of a
Class II or Class III carrier’s total revenues, and certainly a much larger fraction of its revenues
than the revenue from a single customer for a Class I railroad. By potentially cutting off entirely
a critical revenue stream to a smaller carrier, the Proposed Rule could pose an existential threat
to the continued financial viability of that railroad, in turn posing serious risks for service to
other shippers reliant on that short-line carrier.

The Board should not expand the Proposed Rule to reach Class II or Class III carriers.
The Board’s other authorities would, of course, remain available as appropriate to address

concerns with the service adequacy of a Class II or Class III carrier.
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D. Service Metrics and the Shipper’s Opening Case

A key component of the Proposed Rule’s approach is focusing the Board’s attention on
service that fails to meet certain metrics. Although AAR comments in this part on those metrics,
AAR emphasizes that its members strive to give their customers excellent, not just adequate,
service—and excellent service is not limited to just metrics.

Railroads have every incentive to provide service across the network that attracts
customers to the railroad’s transportation service offerings. Service improvements allow
railroads to increase utilization of their fixed investments and compete with other modes of
transportation, ultimately promoting industry-wide growth. Railroads have been candid about
the recent service challenges many have faced, and have publicly vowed to improve service for
their customers. See NPRM at 8 (citing examples). As the Board well knows, there were service
disruptions among AAR’s members in the years following the arrival of the Covid-19 pandemic.
That period brought together an unprecedented combination of labor force shifts, volatility in
transportation demand, structural changes in supply chains, and economic uncertainty. It posed
unique planning and execution challenges for businesses of all kinds, and the freight rail industry
was fully exposed to those challenges. When the pandemic hit, traffic volume unexpectedly
plummeted, and railroads furloughed employees. When traffic picked up sharply alongside a
broader economic rebound, furloughed employees did not come back at the rates expected from
historical experience, and the system struggled to handle the increased volume. The Board has
acted to examine those and other issues through EP 770, including prescribing temporary
reporting requirements. Railroads have provided substantial information throughout the course
of that proceeding.

As the Board recognizes, “Class I carriers have taken steps that are intended to improve

service” and “in some cases, service has improved.” NPRM at 5. AAR appreciates that
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recognition of its members’ efforts, and it emphasizes that railroads have now been working to
improve service for much longer than the “past several months,” id. Indeed, the data show that
service has been improving across the system since 2022. Improved service is a key component
of the industry’s growth strategy. Conversely, AAR is not aware of data to support the Board’s
statement that “persistent declines in service reliability are more clearly demonstrated now than
when the Board adopted part 1147 in 1998.” Id. at 7.

The Board’s May 2023 report in EP 770 reflects the significance of these improvements.
See Urgent Issues in Freight Rail Service—Railroad Reporting, EP 770 (STB served May 2,
2023). In an important reflection of the extent of lasting improvement, the Board exempted one
railroad entirely from further biweekly progress reports, noting that its “performance generally
has improved,” id. at 5, and that the railroad had “been meeting most of its targets for service
improvement on a consistent basis,” id. at 7. The Board also noted that other carriers had
“exceeded” targets on certain key performance indicators, id. at 4, 6, and were taking “positive
steps towards reducing network congestion,” id. at 6. Although the Board understandably
identified other areas where improvement had been uneven, or less rapid, the overall trajectory
remains indisputably positive.

It is against this backdrop that AAR offers the following observations about the proposed
metrics and the shipper’s opening case more broadly. Under the Proposed Rule, a petitioning
shipper must demonstrate that it has practical physical access to only one Class I carrier and that
the incumbent carrier has failed one of the service metrics. NPRM at 42 (proposed 49 C.F.R.
1145.6(a)). AAR agrees that those two requirements are appropriate threshold showings for any
switching petition, although the industry spot/pull metric should not be a trigger under this rule

because switching traffic to a different line-haul carrier cannot remedy a local service
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inadequacy. In addition, some refinements to the OETA and transit time metrics that would
trigger a proceeding are required to avoid confusion and to harmonize the Proposed Rule with
existing regulations. For the rule to operate properly, however, the proposed service metrics
should serve as a starting point, but not an ending point, for the Board’s evaluation in any given
case of whether a service is inadequate and a switching remedy is warranted. Finally, to
prescribe a switch, the Board must affirmatively find that the switch is practicable, and that
inquiry should start with an explanation in the petition of the alternative service design.

1. Practical physical access to a single Class I carrier

AAR agrees that a shipper seeking a switching remedy must demonstrate that it has
practical physical access to only one Class I carrier for the lane of traffic that is the subject of the
petition. See NPRM at 42 (proposed 49 C.F.R. 1145.6(a)). Where a shipper can obtain service
from two or more competing Class I carriers on the relevant lane, no reason exists to believe that
regulatory intervention could be beneficial, let alone a necessity. The Board correctly recognizes
that this question is not merely a question of what carrier owns what tracks; contractual rights
and obligations may bear on a shipper’s access. Accordingly, AAR also supports the Board’s
commitment to “consider . . . on a case-by-case basis” the various arrangements that might
provide access to multiple carriers. /d. at 23. The Board is also correct to identify the possibility
that an existing switching agreement might apply to some but not all lanes at a shipper’s facility,
or have other limitations on its use. /d. at 23-24. Here too, AAR agrees with the Board that
such circumstances need to be evaluated “on a case-by-case basis.” Id. at 24.

2. Service metrics for on-time performance and service consistency can
be appropriate starting points for evaluating a requested switch

AAR also agrees that using metrics to identify a potential service inadequacy can provide

an appropriate starting point for a Board inquiry into whether a prescribed switch is warranted.
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Congress intended for reciprocal switching to serve as a remedy for service inadequacies, subject
to the “actual necessity or compelling reason” standard. Appropriately defined service metrics
(set at appropriate levels) can assist the Board and stakeholders in efficiently identifying
circumstances that could reflect a service inadequacy and therefore may warrant close scrutiny.

Where a lane is in consistent use, a railroad should normally be able to give an estimated
time of arrival for a shipment (although those estimates are, in practice, updated as the traffic
moves toward its destination, to take into account new and developing conditions). Similarly,
transit time performance is important to many shippers, and a notable deterioration in transit time
should prompt closer scrutiny, and a remedy if the circumstances warrant. As discussed below,
AAR believes that local service performance is also very important, but it is misplaced in a rule
(such as the Proposed Rule) that can offer only the remedy of alternative line-haul service.

With respect to each of the proposed service metrics, the Board has asked for comment
on the appropriate regulatory thresholds. See NPRM at 16, 18, 20-21. The Board is right to ask
those questions and to seek information about the appropriateness and effects of any particular
numeric metric. As the Board recognizes, the existing data available to it are generally system or
regional average figures. But the operation of the Proposed Rule’s lane-based approach cannot
be predicted based on those averages. See Orszag & Eilat V.S. 49 42—47. Absent more granular
data and analysis, it is impossible to assess the variability of service quality across lanes or
fluctuations in service quality over time, within the specific set of traffic to which the Proposed
Rule would apply. See id. 9 44, 46. As the Board also recognizes, that more detailed
information may be informative in refining the Proposed Rule. Information about factors that
are associated with the variations from lane to lane in performance on the service metrics

revealed in the underlying data may also be helpful. But as AAR previously informed the Board,
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the limited time for comment in this proceeding has not allowed for a complete empirical
analysis in response to the Board’s questions.

3. Service reliability metric (Original Estimated Time of Arrival)

Delivering shipments according to plan can be an important aspect of the adequacy of
any carrier’s service. The Proposed Rule therefore reasonably provides that a railroad’s failure
to meet a prescribed threshold for reliable service can trigger the Board’s review of whether a
prescribed switch is appropriate. The Board’s proposed service reliability standard is, of course,
a generalization, and that will unavoidably mean that in particular cases, a broader inquiry
beyond examining whether a carrier satisfied the OETA metric will be needed for the Board to
determine whether a switching remedy is warranted for a carrier’s failure to deliver according to
plan. In addition, the definition of OETA in the Proposed Rule should be refined to track the
Board’s demurrage regulations and to enhance clarity for shippers and carriers alike.

(a) The Board should consider all relevant facts in a case triggered
by the OETA standard

Under the Board’s proposed service reliability standard, a shipper would be eligible for a
switching order if a carrier fails to deliver 60% of shipments on a given lane within 24 hours of
the original estimated time of arrival during a 12-week period. NPRM at 39 (proposed 49 C.F.R.
1145.2(a)). The original estimated time of arrival “means the estimated time of arrival that the
incumbent rail carrier provides when the shipper tenders the bill of lading or when the incumbent
rail carrier receives the shipment from an interline carrier.” Id. at 37 (proposed 49 C.F.R.
1145.1).

i. As the Board recognizes, an OETA is not a guaranteed delivery time. NPRM at
14 n.19; see also Demurrage Billing Requirements, 86 Fed. Reg. 17735, 17741 (STB Apr. 6,

2021). Instead, it is a carrier’s initial estimate of when a shipment will arrive if all goes
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according to plan. As noted above, that estimate is updated as the traffic moves toward its
destination to take into account new and developing conditions. Some fluctuation in a carrier’s
anticipated delivery time is thus a normal part of a rail movement.

In addition, delays in delivering shipments beyond the OETA may be the result of factors
outside the carrier’s control. As the Board itself has recognized, a carrier’s ability to meet an
original ETA is affected by many things, “including rail users’ behavior, carrier-caused delays,
or other variables.” Id. at 17742. Accordingly, while a carrier’s failure to place cars by the
OETA (plus the applicable grace period) is an indicator of the level of a carrier’s service, it may
not establish a service inadequacy when other facts are considered. Nor does it show that
regulatory intervention would be a successful remedy; when the incumbent carrier’s service is
disrupted by factors outside the incumbent’s control, it may be just as likely that an alternate
carrier’s service would be disrupted for reasons outside the alternate’s control.

The OETA metric may also not be informative under particular service designs.
Consider, for example, a service in which a terminal railroad unaffiliated with the incumbent
line-haul carrier picks up traffic at the origin, delivers it to the incumbent under the incumbent’s
bill of lading, and the destination is single-served by the incumbent in a terminal area also served
by an alternate carrier. If the shipper shows a failure to meet the OETA metric and seeks a
switching order at the destination, the case would appear to fall within the Proposed Rule. But
the metric failure could trace to a delay in the terminal railroad’s service at the origin—nothing
that the incumbent carrier did at the destination—and switching could not remedy the situation,
because the alternate carrier would still need to rely on the terminal railroad. The heart of the
issue is that the incumbent carrier is not necessarily the only carrier that handles a shipment, but

the OETA metric presumes that the entire movement is within its control. AAR believes that the
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best way to address those considerations is to recognize that the Board will need to consider
those circumstances in the cases where they arise. The incumbent railroad will be in the best
position to explain those issues, so it is appropriate to retain the metric as constructed, but allow
the incumbent railroad the freedom to reply with all relevant contextual information.

The use of the OETA metric may also encounter difficulty in low-volume lanes, where
the relevant service data will be sparse. It is entirely possible (and, indeed, probable) that some
lanes will fail or meet that metric based on relatively few observations within the relevant period.
The Board will need to consider the specific circumstances of lanes under those circumstances.

ii. The Board has properly invited input on the appropriate success rate for the
OETA standard, and there are open questions about what that level should be. See NPRM at 16.
With respect to the OETA standard, the Board’s starting point for developing the proposed 60%
threshold was data reported in EP 770 (Sub-No. 1), Urgent Issues in Freight Rail Service—
Railroad Reporting. NPRM at 14. Specifically, the Board tabulated four carriers’ performance
levels during one week in May 2022. Id. at 14-15.

Although AAR has had an insufficient opportunity to evaluate data that may shed light on
whether the proposed 60% threshold is calibrated so that it will effectively serve the objectives
of the proposed framework, the Board should nonetheless be aware that various features of the
EP 770 reporting limit those data’s usefulness for the Board’s present purposes. Significantly,
the reported data were not standardized across carriers, and they reflect system averages, as the
Board itself acknowledges. Id. Likewise, the data include many types of traffic—non-exempt
common carrier traffic, exempt commodities, and traffic moving under transportation contracts.
As explained above, see Part IV.B, the Proposed Rule can only apply to non-exempt common

carrier traffic. Not all traffic will necessarily have the same performance characteristics; for
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example, with contract traffic, shippers may opt for different levels of service based on their
individual business needs and price sensitivities and may have distinct contractual remedies for
poor service performance.

In addition, the data reported in EP 770 (Sub-No. 1) are not lane-specific and provide no
information about the distribution of service performance rates. They do not reveal, for example,
whether a carrier’s performance on groups of lanes was generally clustered closely around the
mean value, broadly distributed, or even bimodal with a large majority of the traffic just below
the average and a small fraction well above it. See Orszag & Eilat V.S. §44. The EP 770 data
likewise do not indicate how a particular lane performed in different periods of time and,
specifically, over any given 12-week period. Nor do the generalized EP 770 data provide any
insight into the extent to which performance levels on individual lanes may correlate to
exogenous events, such as weather in particular regions at particular times of year.’

Questions like these—relating to the distribution of outcomes relative to one another and
over time—will bear heavily on whether the thresholds delineated in the Proposed Rule will
accurately and effectively identify situations involving potential service inadequacies worthy of
further investigation and how that further inquiry under the Proposed Rule will operate in
practice. See id. 9942, 44. 1f a carrier delivered service in a particular lane that consistently fell

below the given threshold over extended periods of time, then the metric may indicate the sort of

service failure that could warrant regulatory intervention. Conversely, if a carrier consistently

7 In setting the OETA success rate, the Board also noted carriers’ individual service targets and
their acknowledgment of service shortcomings. See NPRM at 15. Like their weekly data
reports, the targets set by the carriers reflected system averages, not a lane-by-lane analysis.
Carriers’ general statements about service issues in mid-2022 (see id. at 8, 15) demonstrate their
commitment to recovering from unprecedented challenges facing the rail industry; the statements
did not provide further data to support any given service threshold.
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delivered service above the metric over sustained periods of time to a low-volume shipper, but
missed the metric on a single train with a substantial number of cars within a twelve-week
period, then it would be far more difficult to see a compelling need for a switching remedy. See
id. 9 38. The level at which the Board sets the metric thresholds would affect how those cases—
and every other case—will proceed under the Proposed Rule, and what additional case-specific
information will be needed before the Board can reach a definitive conclusion in a particular
case. As explained further below, the Board’s framework for affirmative defenses and the
railroad’s reply case should allow the development and consideration of a complete record of
relevant facts. Infra, Part IV.E.

iii. The need for a case-specific inquiry also bears on the appropriate grace period, on
which the Board seeks comment. NPRM at 16. AAR agrees that 24 hours is reasonable. In
light of the importance of considering facts and circumstances that may bear on a request for
switching, however, it would be appropriate for the Board to acknowledge that there could be
circumstances in which an OETA metric using a 24-hour grace period might not reveal a service
inadequacy warranting relief.

(b) The definition of OETA in the Proposed Rule should be
harmonized with the Board’s demurrage regulation

To avoid confusion, the Board should harmonize the definition of OETA in the Proposed
Rule with the Board’s existing regulatory requirements. The Proposed Rule defines OETA to
mean “the estimated time of arrival that the incumbent rail carrier provides when the shipper
tenders the bill of lading or when the incumbent rail carrier receives the shipment from an
interline carrier.” NPRM at 37 (proposed 49 C.F.R. 1145.1). The Board also contemplates that
carriers must provide that estimate to customers on request. /d. at 16. Under the Board’s current

demurrage rule, Class I carriers must provide shippers demurrage invoices with the date and time
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of the OETA “as generated promptly following interchange or release of shipment to the
invoicing carrier and as based on the first movement of the invoicing carrier.” 49 C.F.R.
1333.4(d)(1). Thus, under the Proposed Rule, carriers must furnish customers with an OETA
that is generated when the shipper tenders the bill of lading, but under the demurrage rule,
carriers must provide OETAs that were generated promptly after the carrier receives the actual
shipment. See id. Requiring carriers to provide two potentially different OETAs risks confusion
and will lead to unnecessary duplication of effort. To avoid those results, the Board should
modify the definition of OETA in the Proposed Rule to parallel the demurrage regulation.

4. Service consistency metric (Transit Time)

Much like performance to plan, a carrier’s ability to maintain reasonable transit times
across its network can be an important component of the service that railroads offer. The
Proposed Rule therefore reasonably provides that substantially increased transit time can be a
proper basis for initiating a switching proceeding. But as with the service reliability standard,
various features of the proposed service consistency standard highlight that the Board needs to
take a broader view in evaluating whether deterioration in a lane’s transit time warrants a
switching remedy. And certain elements of the proposed standard should be adjusted to ensure
that the rule operates as intended and to align the proposal with the applicable legal standard.

(a) The Board should consider all relevant facts in applying the
transit time standard

The proposed service consistency standard measures a carrier’s ability to maintain transit
times on a given lane from one year to the next. NPRM at 39 (proposed 49 C.F.R. 1145.2(b)). A
carrier fails the standard if the average transit time for all shipments on a particular lane over a
12-week period is 20% or 25% longer than the average transit time for shipments on that lane

during the same 12-week period in the prior year. Id.
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i. A failure to satisfy this metric may warrant inquiry, but AAR has had an
insufficient opportunity to evaluate data that may shed light on whether the proposed 20% or
25% threshold is calibrated to serve the objectives of the proposed framework. At the same time,
wherever the threshold is set, the factual context for the identified failure may show that
regulatory intervention is neither needed nor appropriate. Importantly, a large number of
variables influence transit time. Surges in demand, shifts in demand, weather conditions,
ambient temperatures, labor and operational conditions at ports and major customer facilities,
congestion caused by intermodal customers’ inability to pick up their shipments, temporary
slowdowns from construction to add capacity, holidays, and periodic maintenance-of-way work
are among the many factors that impact the velocity of the rail network. See Orszag & Eilat V.S.
9 32. These can affect the incumbent carrier and the alternate carrier equally at the same time, or
affect them at different times, but no railroad is immune, and switching cannot solve every issue
with transit time. Even without those specific factors, some amount of variability in transit time
year over year—both upward and downward—is normal and unavoidable on a vast and diverse
rail network. And many of the reasons for (and the timing of) that variability are difficult to
predict in advance. Even seemingly small, random, hard-to-identify events can reverberate
through a highly connected network. Accordingly, when the Board considers degradation in
transit time as a basis for a possible switch, it will need to understand the circumstances leading
to the decline to determine whether prescribed switching is an appropriate tool to remedy it. See
id. 49 21-22, 37.

A range of other factors can underlie a change in transit time from one year to the next.
For example, the increase in transit time may reflect a carrier’s decision to shift resources to

respond to acute customer needs, such as for an expedited shipment. That allocation decision
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may affect transit time for shipments of one kind but reflect an overall superior use of the rail
network. Cf. Major Rail Consol. Procs., 5 S.T.B. 539, 578 (2001) (recognizing need for carriers
to “have the flexibility to adjust the level of train traffic over particular line segments in response
to changes in shipper demands and in other market conditions” (footnote omitted)). In cases like
that, the Board should be willing to entertain a complete record of the reasons and context for the
transit time declines, to avoid the risk of injecting resource-allocation inefficiencies into the rail
network without adequate countervailing benefits.

If nothing else, the absence of concrete data supporting any particular numeric threshold
in the transit time metric reinforces the need for the Board to look at all relevant circumstances.®
AAR is working to understand how the transit time metric operates in the context of the observed
data about shipments on the rail network, but that study could not be completed on the timeframe
the Board allowed for opening comments. An initial attempt to apply the Board’s proposed
metric across a broad set of traffic (not limited to single-served terminal-area traffic) suggested
that a substantial share of lanes do (at some point during any given year) have a transit time that
is either 20% higher or 20% lower than the prior year’s transit time. That result suggests that a
number of factors can affect transit time, both positively and negatively, and many are not
associated with inadequate service. Accordingly, AAR is working to properly complete that

analysis and to understand the role of different factors in that overall result, so that it can offer

useful input to the Board on how that metric will affect the operation of the Proposed Rule.

8 In support of the proposed 20% or 25% transit time standard, the Notice cites testimony from
the Board’s April 2022 hearing in EP 770 (Sub-No. 1). NPRM at 18 n.26. That testimony
discussed particular shippers’ experiences, see id., but it did not furnish the Board with lane-
specific empirical data or information about the distribution of transit time declines.
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AAR is working diligently, with the goal of completing that analysis before the deadline for
reply comments.

ii. One point of particular concern is that an observed decline may be the product of
comparing a prior year’s new or exceptional service produced through enhanced investment, to a
current year’s solid (but less stellar) performance when the carrier’s resources were spread to
other shipments. Ordering a switch in this circumstance could disincentivize the carrier from
making future investments in service improvements. Cf. Savannah Port Terminal R.R., Inc., FD
34920, 2008 WL 2224904, at *6—7 (STB served May 30, 2008) (mandate to maintain certain
level of service “would discourage railroads from providing additional service to customers, lest
they be required to continue such service levels even when they are not reasonably able to do
s0”’). Taking a broader historical look at the carrier’s performance would mitigate those costs.
See Orszag & Eilat V.S. 32 n.16. Among other things, it would provide vital information to the
Board about the reasons for the changes in transit time and help the Board evaluate whether a
switching intervention is appropriate.

Finally, several of the observations above about the benefits and limitations of the OETA
metric apply to the transit time metric as well. For example, where the incumbent carrier is not
necessarily the only carrier that handles a shipment, variations in transit time may be due to the
conduct of another carrier over which the incumbent has no control, and whose performance
would not be affected by switching the line haul to an alternate carrier. Likewise, low-volume
lanes will yield sparse data that may produce anomalous metric measurements in particular

cascs.
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(b) The Board should refine aspects of the service consistency
standard

The Board should also clarify certain aspects of the service consistency metric to ensure
that it operates as intended and to align the metric with the applicable legal standard.

First, under the Proposed Rule, the Board will compare “the average transit time for all
shipments from the same location to the same designated destination over a period of 12
consecutive weeks” to “the average transit time for all shipments from the same location to the
same designated destination over the same 12-week period during the previous year.” NPRM at
39 (proposed 49 C.F.R. 1145.2(b)); see also id. at 18 (explaining that standard compares transit
time “for the same shipment” during the same period of the previous year). Thus, the service
consistency standard requires comparing transit time performance in a particular lane between
two windows of time. To make this an apples-to-apples comparison, the Board should clarify
that the selected windows must have seen reasonably equivalent volumes shipped, with
shipments moving under non-exempt common carrier service in both windows. As to volume,
shipment volumes during those 12-week periods could vary considerably. But volume can
significantly affect transit time; for a variety of operational and economic reasons, large blocks
of cars will often move through the network faster than single carloads. See Reply Comments of
AAR, EP 768, Reply Verified Statement of John T. Gray (filed Sept. 8, 2022) at 21-31.
Comparing disparate volumes of shipments will not capture the service inadequacies that the
Proposed Rule is intended to address. As it finalizes the rule, the Board should clarify that, in
applying the service consistency standard, it will compare non-exempt common carrier traffic of
reasonably equivalent volumes.

Second, the Board should not enter a switching order for both loaded and empty cars on

the basis of a carrier’s failure to meet the service consistency standard for empty cars, as the
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Notice currently proposes. NPRM at 40 (proposed 49 C.F.R. 1145.2(d)). As discussed above,
forced switching is proper under the Proposed Rule only if the Board finds an “actual necessity
or compelling reason” for such an order. Mandating a switch for loaded cars on the basis of the
transit time for empty cars would be providing a remedy where no such need or inadequacy had
been demonstrated.

Third, the Board should consider requiring comparisons to a prior-three-year average
transit time, rather than to the single-immediately-prior year’s transit time. See Orszag & Eilat
V.S. 932 n.16; cf. Expedited Relief for Serv. Inadequacies, 3 S.T.B. at 978 n.11 (noting in
EP 628 that the Board would look at longer time periods on a case-by-case basis). Doing so
could tend to reduce unnecessary focus on natural fluctuations and put more attention on
persistent declines. For example, a single year of especially good performance under favorable
conditions could lead to an apparent degradation in transit time the following year, but such a
case is very unlikely to merit a forced switching order. Looking back over a longer period would
smooth out those fluctuations and give shippers and the Board greater confidence in identifying
service inadequacies that are better potential candidates for relief under the Proposed Rule.

5. Industry Spot/Pull metric

a. Unlike the OETA and transit time metrics, the ISP metric is out of place in the
Proposed Rule. That metric measures the performance of local service. But the remedy under
the Proposed Rule is a change to line-haul service. As the Board recognizes, changing the line-
haul carrier but keeping local service the same cannot remedy a local service failing. NPRM at
19 n.27. Ironically, the “remedy” of adding additional complexity to an already-deficient local
service operation by requiring a switch could make local service even worse.

Moreover, as some of the Board’s questions reflect, such an intervention into local

service is likely to mire the Board deep in the details of carrier operations. See id. at 21-23
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(posing questions about required local service levels, effect on crew scheduling windows, etc.).
That sort of micromanagement is contrary to both statutory policy and Board precedent. See,
e.g., Montana v. BNSF Ry. Co., NOR 42124, 2013 WL 1786427, at *4 n.28 (STB served

Apr. 26, 2013) (“[TThe Board tries to avoid micromanaging a carrier’s operational decisions.”);
49 U.S.C. § 10101(2) (RTP preference for “minimiz[ing] the need for Federal regulatory control
over the rail transportation system”).

Because the ISP metric does not identify a failing that can be remedied by a switching
order, that metric is not a useful trigger for initiating a proceeding for such an order. See Orszag
& Eilat V.S. 4 20. It should be removed from the Proposed Rule. If the Board believes
regulatory intervention to address local service may be warranted, then it has correctly noted that
terminal trackage rights is a subject the Board could investigate. See NPRM at 19 n.27.
Terminal trackage rights present a host of economic and operational issues that have never been
examined in this proceeding, and go beyond the scope of this docket and comment.

b. If the Board nonetheless retains the ISP metric in the Proposed Rule, a number of
the observations above about the OETA and transit time metrics would be relevant. For
example, as with the OETA metric, the underlying EP 770 data have limitations. And as with
the transit time metric, a service inadequacy limited to the handling of empty cars is not a logical
basis for ordering switching of loaded cars. And in general, there will be numerous reasons that
a carrier may “miss” a spot or pull move, but not all of them will signal a service inadequacy that
can be remedied by a regulatory intervention, so the Board would need to remain attuned to the
particular facts and circumstances of each case.

The Board’s proposal to increase the ISP performance standard whenever there has been

a reduction in local service levels is also problematic. See NPRM 22-23. The Board’s approach
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could have unfortunate unintended consequences. Railroads inevitably need to adjust local
service levels as demand evolves over time within a given service area; these choices are
generally intended to optimize the allocation of the railroad’s resources to a range of shippers.
This rule could operate to discourage flexibility and adaptation, to the detriment of shippers that
could benefit from that flexibility. Despite the Board’s assurances that it does not wish to
discourage increased local service levels that set a higher baseline against which a future
reduction in service levels might be measured (id. at 23), adoption of this metric would
understandably make railroads more cautious to experiment with increased local service levels.

A further concern specific to the ISP metric is how it denominates success and failure.
The standard as proposed appears to deny a carrier any credit for cars that are timely spotted or
pulled if any single car in the shipment is delayed. The result may be to overstate the true impact
of the service failure. This could be addressed by refining the metric to count performance based
on the number of cars successfully spotted or pulled, rather than based on the number of work
orders flawlessly executed. Alternatively, the Board could consider issues of this sort in the
context of a closer evaluation of the particular circumstances of a case.

6. Additional issues the shipper’s petition should address

As discussed above, a prescribed switching agreement can be ordered only upon an
ultimate finding of actual necessity or compelling need to remedy a service inadequacy. Supra,
Part III.A. The inquiry required under the statute looks broadly at the causes and context of the
service problem, the effects of the inadequate service, impacts on other shippers and the public,
and the available alternatives. Service metrics will assist the Board in undertaking that
evaluation, and can give shippers and railroads clarity on the circumstances most likely to
command the Board’s attention. At the same time, those metrics cannot alone answer all of the

ultimate questions before the Board when it considers a request for a prescribed switch. To
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answer those questions, the Board must address several additional issues, many of which should
be addressed in some fashion in the shipper’s petition for relief.

First, the Board will need to consider whether the alternative service will actually be a
solution to the potential service inadequacy. The service metrics proposed by the Board compare
the incumbent carrier’s performance against a set of fixed thresholds; they do not call for a
comparison between the incumbent carrier’s performance and the alternative service under a
switching prescription. See NPRM at 39—40 (proposed 49 C.F.R. 1145.2). But the statute
provides for a reciprocal switching agreement only if the Board finds that the agreement itself is
practicable and in the public interest, which means that the agreement will provide service that
improves the shipper’s situation. A prescribed switching agreement that compels an incumbent
to switch the shipper’s traffic to an alternate carrier—where that switch will not yield more
efficient or timely service for the shipper—will not solve any service issue, much less rise to the
level of necessity.

The Board recognized in EP 628 that the alternate carrier’s “ab[ility] to provide better
service than the incumbent carrier is currently providing” is “implicit in the reason for providing
relief under [the Part 1146 and Part 1147] rules, and we will deal with this matter on a case-by-
case basis. We will authorize relief where the combination of the alternative carrier and the
incumbent carrier will provide better service than the incumbent carrier is providing by itself.”
Expedited Relief for Serv. Inadequacies, 3 S.T.B. at 979; see also Port Arthur Chamber of Com.
& Shipping v. Texarkana & Fort Smith Ry. Co., 73 1.C.C. 361, 364 (1922) (rejecting switching
application in part because “it is not clear that any better service could be had via the [proposed
switching service] than via the [existing service]”). Thus, for example, the Board cannot

reasonably expect that alternative service would remedy the incumbent’s alleged inadequacy if
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the alternate carrier’s service to similarly situated shippers is much like the service the incumbent
carrier provides the petitioning shipper. To the contrary, the alternate carrier’s line-haul service
must make up for the delays and inefficiencies introduced by the additional switching operations.
Second, the Board will need to consider how a failure to meet the given metric affects the
petitioning shipper, and the shipper is plainly in the best position to inform the Board on that
subject. As the Board observes, some shippers may experience negative impacts if a carrier fails
to meet one of the performance metrics. See NPRM at 6, 20. But that will not invariably be the
case. For example, some shippers have an adequate or even an over-supply of the raw material
they are moving, so transit time would prove to be a poor gauge of their need for alternative
service. For others, deviations from an original estimated time of arrival might have little or no
consequence for their operations. A carrier’s failure to satisfy the relevant service standard is
cause for inquiry. But without knowing how the shipper is affected by the potential service
inadequacy, that inquiry cannot meaningfully compare the effect on the shipper of withholding
relief to the effect on other interested parties of granting relief, such as potentially complicating

terminal operations for all shippers and passenger rail as well.® See Jamestown, 195 1.C.C. at

? See, e.g., Comments of National Railroad Passenger Corp., EP 711 (Sub-No. 1) (filed Dec. 2,
2016) (“Amtrak is concerned that the new reciprocal switching policy may adversely impact the
performance of our national network trains, particularly in congested terminal areas such as
Chicago.”); Comments of California’s Intercity Rail Corridors Linking Everyone, EP 711 (Sub-
No. 1) (filed Feb. 9, 2022) (“[ Adoption of the Proposed Rule] would not only harm freight rail;
increased network congestion and complexity would have impacts on intercity passenger
operators and overseeing state agencies, who rely on freight railroad tracks to operate.”);
Comments of Metra, EP 711 (Sub-No. 1) (filed Feb. 11, 2022) (“Metra asks that the board
carefully consider the potential impacts—both immediate and over the long term—that their
ruling may have on passenger rail operations in the Chicago area.”); Comments of Southern
California Regional Rail Authority (“Metrolink™), EP 711 (Sub-No. 2) (filed Oct. 20, 2023)
(“[G]iven the complex shared use rail network,” the Board “should consider . . . [ijmpacts on the
passenger railroads” of “requiring Class 1 railroads to enter into reciprocal switching
arrangements.”).
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292 (“In determining what is ‘in the public interest” we must take into consideration not only the
interests of the particular shippers at or near the terminal considered, but also the interests of the
carriers and of the general public.”).!°

Third, the Board should address whether the putative service inadequacy exists at the
time the shipper files a petition (and, indeed, at the time the Board decides the case, see infra,
Part IV.E.2). The Proposed Rule does not specify how far back in time a shipper can look to
identify a 12-week period in which a carrier did not meet one of the metrics. But if the service
problem during that period has been resolved and the shipper is receiving adequate service at the
time it files a petition, no reason exists to conclude that the shipper still has an “actual necessity
or compelling reason” for a switching remedy. For that reason, the shipper’s petition should
explain when the service issue occurred, and be based on the level of service the shipper is

currently receiving.

7. Practicability

The Board is correct to require an evaluation of practicability as part of every switching
petition. NPRM at 4243 (proposed 49 C.F.R. 1145.6(b)). The Proposed Rule should be refined

to ensure that practicability is properly assessed in each case.

19 Understanding the harm to the shipper can also serve as an important check against unintended
consequences that could come from misapplication of the Proposed Rule. For example,
proceedings in EP 711 and EP 711 (Sub-No. 1) have at times shown that some shippers view
orders under Section 11102(c) not as operational relief but as a bargaining chip to be exchanged
for concessions by the incumbent carrier (principally, with respect to rates). Similarly, it would
not be an appropriate use of the Proposed Rule for a shipper to obtain switching service that
converted an interline haul using the incumbent carrier’s network into a single-line haul via the
alternate carrier. See MidAmerican Energy Co. v. STB, 169 F.3d 1099, 1106 (8th Cir. 1999)
(“carrier generally may provide common carrier service in a manner that protects its ‘long
hauls’”’). Those are inappropriate goals to begin with, and even if they were proper purposes, the
Proposed Rule is not set up to evaluate the serious policy implications of backdoor rate or
routing regulation.
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a. The Proposed Rule states that the Board will not impose reciprocal switching if
either the incumbent or alternate carrier demonstrates that switching “could not be provided
without unduly impairing either rail carrier’s operations; or the alternate rail carrier’s provision
of line-haul service to the petitioner would be infeasible or would unduly hamper the incumbent
rail carrier or the alternate rail carrier’s ability to serve its existing customers.” Id. at 43
(proposed 49 C.F.R. 1145.6(b)). Under this proposal, the “objecting rail carrier would have the
burden of proof of establishing infeasibility or undue impairment.” /d. at 27. The Proposed Rule
further provides that where the incumbent and alternate carriers have an existing reciprocal
switching arrangement in a terminal area in which the petitioner’s traffic is currently served, the
proposed switching operation “is presumed to be operationally feasible, and the incumbent rail
carrier will bear a heavy burden of establishing why the proposed operation should not qualify
for a reciprocal switching agreement.” Id. at 43 (proposed 49 C.F.R. 1145.6(b)).

The Board should revise the Proposed Rule to make practicability an issue that is
addressed starting in the shipper’s petition (although the issue would likely also be addressed in
the carrier’s reply). Under Section 11102, the Board may prescribe a reciprocal switching
arrangement only if it makes an affirmative finding that the arrangement is “practicable.”

49 U.S.C. § 11102(c)(1); see supra, Part I11.A.2. And there may be limits on relieving the
shipper of the burden of establishing practicability. See supra, note 2. The Board has
recognized that shippers must affirmatively address feasibility concerns in other forced-access
proceedings. Under Part 1147, a petition for alternative service must contain “an explanation of
how the alternative service would be provided safely without degrading service to the existing
customers of the alternative carrier and without unreasonably interfering with the incumbent’s

overall ability to provide service.” 49 C.F.R. 1147.1(b)(1)(ii1). Those issues naturally overlap
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with the need for the petition to describe the alternative service. The Board should take a similar
approach here and require the petition to address practicability.

b. The Board should also revise the Proposed Rule to judge practicability by existing
standards; it should not create a wholly new standard. In assessing practicability, the Board has
looked to, among other things, whether interchange and switching are feasible, whether the
terminal facilities can accommodate the traffic of both carriers, and whether reciprocal switching
unduly hampers the ability of either carrier to serve its shippers. See Del. & Hudson, 367 1.C.C.
at 720-22. Using this existing standard rather than creating a new standard will avoid the
inevitable confusion that would arise if the Board were to adopt a new regulatory definition here
while existing standards remain in place in other forced-access proceedings.

The Board must retain its flexibility to address all relevant considerations bearing on
whether a switch would be practicable. Added switching injects complexity to any movement
and can have operational spillover effects. More touches of a railcar create higher risks of
failure, and those risks can ripple throughout the large and interconnected rail network, affecting
not only the parties to the switching proceeding but others as well. Infra, App. Part C. To
safeguard against unintended and adverse effects on the network, the Board should be sensitive
to these collateral effects when it evaluates the practicability of a proposed switching
arrangement.

c. It is also essential that the Board consider safety. Forced switching increases the
yard activity hours needed for a shipment, and that work entails relatively greater risk of worker
injury or casualty than line-haul activity. AAR 711-1 Opening Comments, Verified Statement of
William J. Rennicke (filed Oct. 26, 2016) (“Rennicke 711-1 Op. V.S.”) at 4-16; see also

Comments of SMART-TD, EP 711 (Sub-No. 1) (filed Oct. 26, 2016) (“SMART-TD 711-1
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Comments”) at 5 (noting concerns of the largest railroad operating union about the prior
proposed rule’s “potential to [a]ffect safety, allow crews to work in unfamiliar territories, and
disrupt collective bargaining agreements”); infra, App. Part C.1. In considering a switching
petition, the Board should have before it a proposed alternative service design, supra,
Part IV.D.6; infra, Part IV.F.3(a), and the Board should evaluate that new design’s safety risks.

Here too, the Board has taken such an approach in Part 1147 proceedings. Part 1147
expressly requires petitions for alternative rail service to contain an explanation of how the
alternative service will be provided safely. 49 C.F.R. 1147.1(b). In promulgating that rule, the
Board recognized that advance planning is “necessary to assure safe integration of the operations
of the alternative carrier and the incumbent carrier.” Expedited Relief for Serv. Inadequacies,
3 S.T.B. at 979 n.19. It also recognized that, although the incumbent would “undoubtedly wish
to address [safety and operational] issues, the alternative carrier is expected to anticipate and
address them as well.” Id. at 979. The Board thus concluded that it was “appropriate to have the
petition describe the alternative carrier’s operational plans and discuss how the proposed
operations can be conducted safely.” Id.; see also id. at 979 n.19 (“appropriate . . . to require the
respective carriers to demonstrate that they have undertaken the requisite planning”). A similar
approach is also appropriate here. A switch that cannot be performed safely is not a switch that
is feasible, and the Board’s procedures should ensure that safety issues receive focused attention
throughout the proceeding, starting with the petition.

d. Finally, the Board should not presume that a proposed switch is operationally
feasible or impose on the incumbent carrier a “heavy burden of establishing why the proposed
operation should not qualify for a reciprocal switching agreement” in cases where the incumbent

and alternate carriers have an existing switching arrangement in a terminal area. See NPRM at
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43 (proposed 49 C.F.R. 1145.6(b)). Although an existing voluntary switching arrangement is
surely relevant evidence of how the proposed alternative service might operate, the existence of
such an arrangement cannot create such a strong presumption that adding additional cars from
additional shippers going to different destinations will be similarly feasible. For example, the
yard where traffic is interchanged between the carriers may have capacity to accommodate a
limited volume of cars, and would become congested and slow traffic if a greater volume of cars
were subject to switching. See, e.g., AAR 711-1 Further Supplemental Comments at 12
(describing the “real capacity limitations” of a switching yard in Decatur, Alabama, which “has
only 4 short tracks, with a capacity of only 22 cars each”). Or the existing switching operation
may be well-coordinated with the line-haul operation for the existing traffic, but may not be
well-coordinated with the line-haul operation that would be required for the new traffic. In
addition, shippers have different needs, and different products use different types of cars. The
feasibility of each switching arrangement must be considered on its own terms before the Board
can make a finding that a prescribed switch is “practicable” as required by the statute.

8. Multiple-lane switching

AAR is concerned that the Proposed Rule’s provisions relating to multiple-lane switching
are not well-suited to achieving the Board’s goals of fostering regulatory certainty and assuring
adequate service. The Proposed Rule provides that the Board “shall prescribe a reciprocal
switching agreement” for multiple lanes to or from a petitioner’s facility when the included lanes
have practical physical access to only one Class I carrier, the incumbent carrier’s “average
success rate” for the lanes fails to satisfy the relevant performance standard, the prescription
would be “practical and efficient only when the agreement govern[s] shipments to or from all of
those lanes,” and the petition satisfies the other prerequisites for a switch. NPRM at 3640

(proposed 49 C.F.R. 1145.2(¢c)). A petitioner “could choose which lanes to/from its facility to
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include in determining the incumbent rail carrier’s average success rate,” including lanes of
different commodities and/or lanes with different origin-destination pairs. /d. at 17.

a. That approach is unlikely to satisfy the “actual necessity or compelling reason”
standard. Most significantly, it would allow a shipper to secure switching on well-performing
lanes, if another of its lanes is under-performing. The Board’s own example of a permissible
multiple-lane switch highlights this feature of the rule. /d. (allowing request for multiple-lane
switching even though traffic moving on one of the lanes “is above the proposed service
standard”). As explained above, a switching prescription may be ordered only when it is actually
necessary. See supra, Part III.A. For lanes that are over-performing the metrics, the shipper
would be seeking switching of traffic despite making no showing of necessity of any kind
(metric-based or otherwise).

The Board appears to suggest that an indirect sort of necessity might exist because some
lanes are under-performing and a prescription as to those lanes would be “practical and efficient
only when the agreement govern[s] shipments” on other well-performing lanes too. NPRM at 40
(proposed 49 C.F.R. 1145.2(c)(2)(ii1)). But in most such cases, the balance of considerations
under the “actual necessity or compelling reason” standard is likely to be quite lopsided against
forcing switching: There will be less benefit for the shipper because only some lanes would see
a benefit, but those benefits will incur the greater burdens and disadvantages of a much larger
switching operation.

b. The rule’s provision for multiple-lane switching is also likely to undermine, rather
than promote, the Board’s goal of enhanced predictability, see NPRM at 2. Multiple-lane
adjudications are likely to present significant challenges not present for single-lane requests. For

example, the Proposed Rule does not define what it means for a prescribed agreement to be
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“practical and efficient” only when it governs shipments on all the proposed lanes. And even if
those terms were self-defining, the Board may not be well-positioned to address the relevant
considerations. Multiple-lane switching requests are likely to implicate numerous operational
questions that would be difficult for anyone to evaluate. For example, if multiple lanes of traffic
are involved, then interline operations with multiple destination railroads may be involved,
raising the prospect of an alternative service that is much more complicated than what would be
required for switching a single lane. Although railroads are well-equipped to design those
alternative services, it may be very difficult to determine if switching would actually improve the
shipper’s service.

It is also unclear how the Board could calculate an “average success rate” for multiple
lanes under the service consistency metric, where that metric calls for a numerical comparison of
transit times on a given lane from one year to the next. See id. at 18. Even if comparing this
year’s performance to last year’s performance on a single lane is an apples-to-apples comparison,
a request for multiple-lane switching would involve aggregating apples-to-apples comparisons
on one lane with oranges-to-oranges comparisons on other lanes. And once again, figuring out
whether the alternative services on those multiple lanes will improve upon the existing service
would be more complicated still.

A further concern is that the Proposed Rule allows a shipper to decide which lanes of
traffic to aggregate in its switching petition, including lanes that are well-performing, that move
different commodities, or that have different origin-destination pairs. See id. at 1718, 40
(proposed 49 C.F.R. 1145.2(c)(3)). Carriers would therefore not be able to reliably predict what
well-performing lanes could become subject to a switching request. And if a multiple-lane

switching order is entered, a shipper could elect to use the alternative service on some, but not
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all, of the lanes subject to the prescription, only to later change the number or combination of
lanes that use the alternate service. This will cause substantial uncertainty for carriers and
undermine their ability to plan and invest. It will also lead to the contradictory result that the
Board would find that a switching arrangement would be “practical and efficient” only if it
governs shipments to or from all of the proposed lanes (id. at 40)—yet the shipper may use the
switching arrangement to or from only some of the lanes.

c. In light of all of these concerns, the Board should limit proceedings under the
Proposed Rule to lanes that do not meet the service metrics, each measured on its own. A
shipper should be allowed to aggregate such lanes; it is unquestionably more efficient to consider
a group of related lanes together if each individually may merit relief. At the same time, the
Board should not categorically foreclose a shipper from making a case for switching irrespective
of particular lanes, but such a case would properly be brought—and better evaluated—under the
existing procedures of Part 1147.

0. The Board should gain experience with the new proposal before
applying a new metric-based rule to interline traffic

The Board’s proposal would apply the new service metrics not only to single-line
movements but also to interline traffic. NPRM at 37-39 (proposed 49 C.F.R. 1145.1, 1145.2).
Interline traffic presents distinctive challenges for metrics, as well as additional operational and
economic issues that are not present in cases involving single-line traffic.

With interline traffic, at least two carriers are already involved in the movement. As the
Board recognizes (id. at 13 nn.18-19), this means that the metrics need to measure the
performance of one carrier from origin to interchange (or interchange to destination), rather than
the performance from origin to destination. As an initial matter, applying the OETA metrics

requires clear start-and-stop times for the measurement. The Board expresses its expectation that
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the “time of interchange of a shipment” would establish a clear time when the originating
carrier’s clock would end and the destination carrier’s clock would start. /d. at 17 n.25. That
expectation may be unwarranted because the logical time for the destination carrier’s clock to
start is when that carrier actually accepts the cars, which is generally following that carrier’s
inspection. But that is not in the originating carrier’s control—or more to the point, the
originating carrier may not be able to reliably predict in issuing an OETA for interchange.
Moreover, there is a significant disadvantage for the shipper in an approach that potentially
requires resolving a dispute between the originating and destination carriers before the shipper
knows if it can make a prima facie case under the OETA metric. These are not insurmountable
problems, but they are present only for interline traffic and will require attention before a rule
can be finalized. See also infra, Part IV 1.1 (proposing technical working group to address
similar issues).

More fundamentally, a metric that looks at one leg of interline transportation arranged by
a single carrier would not be measuring the actual end-to-end service that the shipper uses. If a
shipper has purchased transportation from origin to destination, then when a shipment arrives at
or departs from an intermediate interchange is likely relevant only insofar as it affects the overall
origin-destination transportation service that the shipper has purchased. Although on-time
interchange surely promotes on-time origin-to-destination service, the former is neither
necessary nor sufficient to assure the latter. In other words, looking at the timeliness of one part
of an overall trip is inherently a step removed from what typically matters most to both railroads
and their customers: Is the origin-to-destination service adequate? Because there will often be a

gap between what the metric means and what matters to the shipper, proceedings under the
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Proposed Rule with respect to interline lanes will be different from those with respect to single-
line lanes.

The Board should be aware that other complications are likely to arise in the interline
context due to the presence of a third carrier (or even a fourth if a switch were ordered at both the
origin and destination). Consider an existing service design that originates at a single-served
location by incumbent Railroad 7, and is interchanged to destination Railroad D1, for delivery to
a location served by both Railroad D7 and D2. A shipper might seek switching by Railroad / to
alternate Railroad 4. This scenario poses a number of service design and economic questions.
Currently, the interchange is between / and D/. But 4 will need to interchange with D/ at some
other point—and how will the Board decide if the alternative service will improve the shipper’s
overall service situation, if the existing and new points of interchange are different? Will it
factor in D1’s service to the destination? What if 4 can reach the destination more efficiently by
interchanging with D2? Each of those operational questions has a companion economic
question: A4 and DI (or D2) will need to negotiate a new interline price and a new division of
revenue, entirely apart from the negotiation between 4 and / over the switch rate that 4 will pay
1. All of those new complexities and operational challenges would fall not only on the
incumbent carrier whose service inadequacies led to the switch, but also on the other carriers
involved—carriers that have no responsibility for the conditions that resulted in a switching
prescription. And because the shipper may ultimately choose not to use any prescribed switch,
those other carriers may commit resources to design a new service that may never be used.

To be clear, those operational and economic complications are inherent to forced
switching on interline traffic; they are inherent in this field, not unique to the Proposed Rule.

But proceedings under the Proposed Rule will need to accommodate them all the same. In light
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of all of these interline-specific complexities, prudence counsels the Board to proceed
incrementally here—by evaluating and refining the Proposed Rule’s performance in the context
of single-line traffic and thereafter assessing that experience to determine the rule’s proper
sphere for interline movements. In the meantime, the existing procedures of 49 C.F.R.

Parts 1146 and 1147 remain available for all traffic, including interline traffic. At the very least,
the Board should recognize that proceedings regarding interline traffic under the Proposed Rule
may demand additional time, require the participation of additional parties, and pose distinctive
questions.

E. Affirmative Defenses and the Railroad’s Reply Case

Once a shipper has established a metric failure (indicating a potential service inadequacy
particularly worthy of closer examination) and addressed the other issues noted above
(establishing a reason to believe that a switching order is a practicable and beneficial remedy),
the Board’s attention should shift to the incumbent carrier. Naturally, the incumbent carrier will
reply with relevant information that might contest the showing made by the shipper in its
petition. For example, the railroad might show (contrary to the shipper’s submission) that the
location proposed for switching is actually not within a terminal area, that the switching
operation would not in fact be practicable or would otherwise harm other shippers, or that the
alternative service proposed would actually be no better (or perhaps worse) than the existing
service.

In addition to those—and under the heading the Board describes as “affirmative
defenses”—the incumbent railroad must have the opportunity to put the metric-based showing
into case-specific context, which may show that the shipper is not receiving inadequate service.

That context is essential for reasoned and practical decision making. And the Proposed Rule
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provides, correctly, that “[t]he Board will also consider, on a case-by-case basis, affirmative
defenses that are not specified in this section.” NPRM at 41 (proposed 49 C.F.R. 1145.3).

In this part, AAR discusses the topic of affirmative defenses in general; then addresses
some specific affirmative-defense issues that seem likely to recur, but that are not identified in
the Proposed Rule; and finally turns to comments on the specific affirmative defenses described
in the Proposed Rule.

1. Affirmative defenses in general

AAR agrees that in considering any petition for a forced switching order, the Board
should consider a submission from the incumbent carrier, notwithstanding that the incumbent
carrier failed to meet one of the service metrics. NPRM at 25.

As the Board has previously recognized in this very context, transportation needs and
service difficulties can vary significantly. Expedited Relief for Serv. Inadequacies, 3 S.T.B. at
978. The factors influencing service quality are varied and difficult to predict in advance. A
wide range of factors can affect performance on a particular lane during any given 12-week
window. For example, carrier construction projects like double-tracking or siding expansions
improve service in the long run but may cause slower-than-average service or re-routings in the
short term, even with reasonable efforts to minimize the disruption. Any of a number of varied
circumstances could cause a railroad’s performance in a given 12-week period to fall below one
of the service thresholds—even while the railroad has otherwise provided high levels of service
to its customer over extended periods of time. The same is true for anomalies in service
provided to low-volume shippers. If a shipper’s freight rail needs are low during a particular 12-
week period, a very small number of late shipments or slower-than-normal trains could cause a
railroad to dip below a given service metric, even while the carrier otherwise provides reliable

and consistent service. All of those considerations are relevant to whether a switching remedy is
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appropriate, but none can be answered by examination of the service metrics and certain
enumerated defenses alone.

Similar uncertainty exists about many things outside of a railroad’s control. Severe
weather, a shipper’s lack of investment in its facility, labor issues at ports, and a shipper’s failure
to work together with a railroad to plan are just a few of the reasons why traffic can be delayed.
Such circumstances, which put the incumbent carrier’s ability to meet a service metric beyond its
control, should not be the basis for a switching order under this rule.!! The Board’s proposed
affirmative defenses address some of these causes, but the list is far from complete, and no rule
could comprehensively enumerate all of the relevant circumstances in advance.

When it previously addressed switching and other remedies to address service in EP 628,
which addressed Parts 1146 and 1147, the Board did “not believe that it is possible or
appropriate to attempt to delineate or define in the abstract what constitutes adequate service for
all traffic under all circumstances at all times.” Expedited Relief for Serv. Inadequacies, 3 S.T.B.
at 975. The Board was “convinced that such issues are best addressed on a case-by-case basis,
under flexible general rules, because transportation needs and service difficulties can vary
substantially.” Id. For all the reasons described above, that same wisdom applies today, and the
Board should continue to follow it within the framework of the Proposed Rule.

For all those reasons as well, the Board can provide useful clarity by describing the

contours of some recurring situations, but it should not confine applicable affirmative defenses to

' Of course, circumstances beyond the incumbent carrier’s control might justify relief under a
different rule or authority. For example, a natural disaster affecting the incumbent carrier’s line
might justify an emergency service order to route around that outage. AAR’s point is simply that
no purpose would be served by invoking the Proposed Rule in such a circumstance: It is more
efficient to simply recognize the service emergency directly than to hinge a petition for relief on
a carrier performance metric.
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rigid categories. Instead, the Board should entertain any facts or circumstances that may bear on
the reasons for the failure to satisfy the relevant performance standard. Accordingly, AAR
supports the Proposed Rule’s confirmation that “[t]he Board will also consider, on a case-by-case
basis, affirmative defenses that are not specified in this section.” NPRM at 41 (proposed 49
C.F.R. 1145.3).

2. Cured inadequacies

As discussed elsewhere, the best resolution of a service inadequacy will typically involve
the incumbent carrier directly resolving the inadequacy. See supra, Part 111.B.1; infra,
Part IV.F.1. Accordingly, if the incumbent carrier has cured the potential service inadequacy
during the course of the proceeding, then the Board’s intervention is unnecessary. The
particulars of this showing will depend on the particular circumstances of the case, but the Board
should explicitly invite a cure by the incumbent carrier by recognizing such an affirmative
defense.

3. Scheduled maintenance and capital improvement projects

Scheduled maintenance and capital improvement should also be a recognized affirmative
defense. Practical and policy considerations arise when a service metric failing is due to such
projects undertaken by the incumbent carrier. For example, a carrier might plan to add a siding
to a main line to improve velocity on a corridor by enabling more efficient meet-and-pass
operations. To complete that siding, it might need to temporarily slow traffic through the
construction location for a few weeks, significantly depressing transit time for that traffic
compared to the prior year and possibly leading to a missed transit time metric for that traffic.
Although that carrier’s project undoubtedly degrades service in the short run for a limited
volume of traffic, it promises to improve service for all in the long run. The same is true of

maintenance projects, which have the additional benefit of promoting safety.
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Maintenance and capital improvement are thus both desirable activities that trade short-
term degradation of service for much larger long-term benefits. The Board should not
inadvertently discourage either. Recognizing them as affirmative defenses is unlikely to
diminish the efficacy of the Proposed Rule. Both maintenance and improvement projects are
likely to cause relatively temporary disruption. And where that disruption rises to a level
demanding the Board’s intervention, it can be better addressed through tools other than the
Proposed Rule.

4. Conduct of third parties

It is possible that the conduct of a third party, including but not limited to another carrier,
could cause an incumbent carrier to fail to meet a service metric. Under those circumstances, the
failure to meet the service metric reveals nothing about the incumbent’s service or the prospect
that alternative service would improve service to the shipper, and a forced switching order would
therefore be inappropriate. The Board should recognize that an incumbent carrier may raise as
an affirmative defense that the metric failure was in fact caused by another carrier or some other
third party.

Relatedly, the Board requests “comment as to whether its definition [of ‘affiliated
companies’] should also include third-party agents of a Class I carrier.” NPRM at 11 n.9. The
definition should not include third parties. AAR is concerned that the Board’s reference to
“third-party agents of a Class I carrier” may be intended to capture a Class II or Class III carrier

that serves the customer location.!? But the practical effect of expanding the definition to

12:Such a Class II or Class III carrier is generally not the third-party agent of the Class I carrier
with which it connects (regardless of whether the former carrier handles the traffic as a handling
line carrier, haulage carrier, or under a reciprocal switching tariff). Rather, the arrangement is
typically an arm’s length contractual relationship.
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include a Class II or Class III carrier that serves the customer location would be to assign
responsibility to a Class I carrier for failures to meet a metric that were caused by a third party
(in that instance, another railroad that handled the shipment). See, e.g., id. at 17 (“The reliability
standard in part 1145 would separately apply to a subsequent rail carrier as to its portion of the
trip, when the subsequent carrier or its affiliated company moved the shipment to its final
destination in a terminal area.”) (emphasis added).

The simplest scenario of concern is one in which transportation is physically provided by
both a Class I carrier and a handling carrier (such as a terminal railroad), all under the Class I
carrier’s bill of lading. Because the OETA and transit time metrics generally measure origin-to-
destination performance, the conduct of the handling carrier affects both metrics and therefore
could trigger a service metric failure. In that case, it would not make sense to respond to that
failure by ordering the incumbent Class I carrier to switch traffic to an alternate Class I line-haul
carrier; doing so would not improve service for the shipper. This situation is operationally
analogous to interline traffic, where different railroads have operational responsibility for the
shipment at different points in time. The Board itself has proposed that a carrier should not be
responsible for the operational performance of its interline partner; it should follow the same
principle with respect to responsibility for third-party handling carriers. For those reasons, the
Board should not include third parties in the definition of “affiliated companies.”

5. Embargoes

The Board mentions the role of embargoes in passing, and it suggests that an embargo
would not itself be an affirmative defense. But the Board also notes that it could consider
whether the circumstances giving rise to the embargo qualify as an affirmative defense (while the

Board would not actually judge the validity of the embargo). E.g., NPRM at 19-20 & 20 n.28.
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AAR suggests a different approach to embargoes: A valid embargo should itself be an
affirmative defense to a service metric failure associated with the embargoed lane. The Board
has presumptively respected the carrier’s judgment about the best way to restore full service on
its network, rather than deciding for itself the relationship among underlying events, the
embargo, and the shipper’s traffic. See, e.g., Bar Ale, Inc. v. Cal. N. R.R. Co., FD 32821, 2001
WL 833717, at *4 (STB served July 20, 2001) (“It is well established that a carrier must decide
in the first instance whether an unsafe condition exists that prevents it temporarily from
providing service, and we typically defer to the operating carrier’s opinion on this matter.”).

More broadly, valid embargoes can be necessary tools for restoring service, and rapid
service restoration should be encouraged. Conversely, a refusal to recognize embargoes as an
affirmative defense would tend to discourage their use, potentially slowing the restoration of
service for the petitioning shipper and other shippers as well. Recognizing embargoes as an
affirmative defense also is unlikely to diminish the efficacy of the Proposed Rule. Embargoes
are generally limited in duration. Even if one results in an incumbent railroad failing on a metric
for a period of time, any resulting service inadequacy is likely to be temporary, and it may well
be better addressed by tools other than the Proposed Rule.

Of course, in all instances, the shipper should have the opportunity to contest the validity
of the embargo, through the usual approach of a complaint invoking 49 U.S.C. § 11101. Only a
valid embargo could serve as an affirmative defense.

6. Effective competition from another mode

The Board should also consider facts bearing on whether the lane at issue is subject to
effective competition from another mode of transportation. The Board describes the Proposed
Rule as aimed at “provid[ing] appropriate regulatory incentives to Class I carriers.” NPRM at 5.

But where other forms of transportation such as trucks or barges are available and provide
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effective competition, there is no reason to conclude that market forces are insufficient to
provide the appropriate incentives to the incumbent carrier, even if the incumbent is the shipper’s
only rail option. Furthermore, where a shipper can access another mode of transportation that
competes effectively, it is unclear how the shipper would have a compelling need for Board-
prescribed alternative service. Rather, the situation would be analogous to one in which the
shipper has access to multiple Class I railroads—which the Board has correctly recognized
would not be an appropriate circumstance in which to grant relief under the Proposed Rule, id. at
23.

Consideration of competition from other forms of transportation is also consistent with
the RTP. “A major impetus behind the deregulation of railroads in the Staggers Rail Act of 1980
was Congress’ recognition that railroads generally had to compete with other modes of
transportation.” Cent. Vermont Ry. v. ICC, 711 F.2d 331, 336 (D.C. Cir. 1983). As relevant
here, that principle suggests that before ordering a switch, the Board should consider whether
competition from trucks or barges obviates the need for regulatory intervention.

7. Alternate carrier objections

The Proposed Rule recognizes a role for the alternate carrier in presenting facts related to
the practicability of a proposed switch. NPRM at 42-43 (proposed 49 C.F.R. 1145.6(b)). That is
appropriate and necessary because the alternate carrier will be well positioned to provide
information regarding the feasibility and safety of the proposed switch as well as information
about how the switch may affect its other customers. As discussed below, a proceeding under
the Proposed Rule requires the involvement of the alternate carrier in a number of other respects.
See infra, Part IV.F.3(a). Accordingly, the Board should consider any relevant information from
the alternate carrier about the operations, economics, and safety of the proposed alternative

service—anything that bears on whether a switch is appropriate in the particular case.
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Importantly, because the shipper will not be obligated to use the alternative service, even after a
switching agreement is in place, the Board should give due consideration to an objection from
the alternate carrier about being required to commit resources to service that may never be used.
That sort of information will help the Board evaluate the risk that a switch would impose
unnecessary costs on the broader network without adequate, concrete countervailing benefits. As
the Board recognized in EP 628, “even temporary access is a serious remedy, given the
potentially significant operational, safety, and financial implications for the carriers involved,”
rendering the “cooperation of the alternative carrier [] essential.” Expedited Relief for Serv.
Inadequacies, 3 S.T.B. at 979.

8. Comments on specific affirmative defenses proposed by the Board

The four specific affirmative defenses enumerated in the Proposed Rule address
important considerations for the Board to evaluate. Each of the proposed defenses should be
refined to ensure they capture circumstances that are relevant to whether a proposed switch is
warranted.

(a) Extraordinary circumstances

Under the first proposed defense, a carrier will not be deemed to fail a performance
standard if it “experiences extraordinary circumstances beyond the carrier’s control, including
but not limited to unforeseen track outages stemming from natural disasters, severe weather
events, flooding, accidents, derailments, and washouts.” NPRM at 41 (proposed 49 C.F.R.
1145.3(a)). The Notice further explains that the Board will “consider extraordinary
circumstances to be the type of events that permit a railroad to qualify for an emergency trackage
rights exemption at 49 C.F.R. 1180.2(d)(9).” Id. at 25.

The Board is correct to identify situations beyond a carrier’s control as an affirmative

defense. The proposed “extraordinary circumstances” defense should embrace a broader range
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of circumstances that the Board should consider case-by-case. The Board should make clear that
the circumstances at issue need not specifically cause an unforeseen track outage. Events like
severe weather or derailments can substantially impact service even if they do not cause a track
outage. Because the question before the Board is whether a carrier’s failure to satisfy a service
metric is associated with circumstances warranting a switching remedy, the Board should not
limit its consideration to a single category of incidents. For the same reason, the Board should
clarify that the Proposed Rule’s enumeration of specific events (‘“natural disasters, severe
weather events, flooding, accidents, derailments, and washouts™) does not represent an exclusive
list of the circumstances that the Board will consider. Many other circumstances—including, for
example, public health emergencies, labor issues at ports, or domestic unrest—are outside a
carrier’s control, and all can have effects on service similar to the others the Board lists.

AAR is also concerned that the modifier “extraordinary” may be a point of unnecessary
contention. Certainly, railroads prepare for a variety of contingencies. But where a service issue
has in fact been caused by events beyond the railroad’s control, it is likely to be the sort of event
that could have affected (and could in the future affect) any line-haul carrier—making it very
unlikely that a situation exists that can be durably improved by alternative service under the
Proposed Rule. Again, the possibility exists that a different rule would provide appropriate
relief, such as in the case of an emergency affecting only one carrier. See supra, note 11. The
Board should therefore make clear that the term “extraordinary circumstances” in the Proposed

Rule generally encompasses all events that the carrier cannot control or reasonably prepare for.

-81 -



In addition, the Board’s proposed approach to workforce and equipment shortages will
require nuanced application.!> AAR understands the Board’s concern that carriers maintain an
adequate workforce and sufficient power and car supply to deliver quality service. Carriers have
made—and continue to make—substantial investments in these areas. As the Board suggests,
issues related to workforce reductions, car supply, and power, however, should not be
categorically excluded from the Board’s consideration. A range of circumstances affect carrier
decisions related to the levels of workforce, power, and car supplies that they are able to
maintain, and those carrier-specific circumstances form part of the context for considering
whether a switch will be an effective tool to remedy an identified service inadequacy.

(b) Surprise surge

The second enumerated affirmative defense in the Proposed Rule addresses unexpected
jumps in demand. The proposed “surprise surge” provision establishes a defense in situations in
which the “petitioner’s traffic increases by 20% or more during the 12-week period in question,
as compared to the preceding 12 weeks (for non-seasonal traffic) or the same 12 weeks during
the previous year (for seasonal traffic such as agricultural shipments), where the petitioner failed
to notify the incumbent rail carrier at least 12 weeks prior to the increase.” NPRM at 26, 41
(proposed 49 C.F.R. 1145.3(b)). The Board is correct to recognize that circumstances arising
from increases in demand should be an affirmative defense. AAR agrees that the circumstances

described should qualify, but the Proposed Rule does not capture a number of important

13 The Board states: “A carrier’s intentional reduction or maintenance of its workforce at a level
that itself causes workforce shortage, or, in the event of a workforce shortage, failure to use
reasonable efforts to increase its workforce, would not, on its own, be considered a defense for
failure to meet any performance standard. Similarly, a carrier’s intentional reduction or
maintenance of its power or car supply, or failure to use reasonable efforts to maintain its power
or car supply, that itself causes a failure of any performance standard would not, on its own, be
considered a defense.” NPRM at 25.
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considerations in evaluating the effects of demand shifts on service levels. Accordingly, AAR
urges the Board not to treat the “surprise surge” defense as exhaustive of demand-related
circumstances that could qualify as an affirmative defense.

As the Board recognizes, demand fluctuations can have significant effects on service
levels. When carriers face increases in shipper demand, they may need to commit new resources
or reallocate existing ones to serve customers’ needs. The sharper the swings in demand, the
more challenging this process becomes, and in some cases, implementing the necessary changes
takes some time. Critically, this is often not a question of addressing one shipper’s service
request; other shippers will have increasing or decreasing demand. Thus, how quickly a
customer’s additional demand can reliably be met will depend not only on the actions of that
customer but also those of other shippers.

For these reasons, in evaluating increases in demand, the Board should be open to
looking more broadly than the current elements of the “surprise surge” defense would suggest.
At a minimum, the Board should at least make clear that the defense is non-exhaustive. The
other considerations are numerous. For example, the Board should not be limited to examining
only the petitioning shipper’s increased traffic demands. A surge by one shipper may have
upstream or downstream effects—for example, congestion in a serving yard caused by one
shipper can impact service for other customers served by that yard. Accordingly, the defense
should take into account spikes in demand by other shippers that may impact a carrier’s service
to the petitioning shipper during the relevant period.

In addition, it may not be appropriate in all circumstances to measure a surge only by a
fixed percentage increase. In some contexts—such as with very high-volume shippers or where

an increase in volume is accompanied by a change in the size of blocks of cars released by the
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shipper—the percent increase in traffic, standing alone, may not reliably measure how the surge
in demand affects operations.

Further, the bare fact that a shipper has given a carrier notice of a surge in traffic does not
itself mean that a carrier’s failure to meet the metrics for the increased traffic justifies a
switching remedy. A carrier’s ability to adjust to the increased demand at the time requested will
depend on a range of factors, including other demands on rail resources, the ability to bring on
new employees to support the increased volume, existing construction projects, and weather,
among other factors that the Board should consider to put the change in shipper demand in full
context.

Finally, the Board is right to seek input on the appropriate numeric thresholds for the
surprise surge defense. See id. at 26. AAR has not performed a systemwide analysis that would
enable it to comment specifically on those thresholds. But AAR shares the Board’s uncertainty
around the proper quantitative measures. Ultimately, that uncertainty underscores the need for
caution in relying on rigidly defined defenses and the importance of looking broadly, beyond
numeric measures, to assess whether a switching prescription is an appropriate response to a
carrier’s failure to meet a service metric in the face of a spike in demand.

(c) Highly unusual shipments

Under the Board’s next proposed defense, a carrier would be deemed not to fail a
performance standard if there are “highly unusual shipments by the shipper during any week of
the 12-week period in question.” NPRM at 41 (proposed 49 C.F.R. 1145.3(c)). AAR agrees that
abnormal shipments are an appropriate affirmative defense. The text of the Proposed Rule sets
forth one specific example of a shipping pattern that might be regarded as “highly unusual,” id.,
but myriad variations in shipment volumes and frequency can have an effect on service. The

Board is thus correct to confirm that “[w]hat constitutes ‘highly unusual’ would vary from case
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to case depending upon the characteristics of the traffic” and that a pattern could qualify as
highly unusual “even in the absence of a surprise surge.” Id. at 26. As with the surprise surge
defense, the Board should consider all relevant circumstances in evaluating the effects of unusual
shipment patterns on a carrier’s service.

(d) Dispatching choices of a third party

The Proposed Rule’s final affirmative defense provides that the Board will not enter a
switching order if the carrier’s failure to satisfy the relevant service metric was “due to the
dispatching choices of a third party.” NPRM at 41 (proposed 49 C.F.R. 1145.3(d)). That
affirmative defense confirms that the Board should recognize more generally that third-party
actions can affect service. As discussed above, actions of other carriers—such as handling
carriers—may affect an incumbent’s ability to meet a service metric. See supra, Part IV.E.4.
When third parties, rather than the incumbent, are the underlying cause of the incumbent’s
failure to meet a service metric, it is unlikely that shifting the line-haul to an alternate carrier will
improve service to the shipper. Accordingly, the Board should, under this affirmative defense or
otherwise, more broadly consider the actions of third parties.

F. Pre-Petition and Petition Procedures and Timeline, Including Ability for
Incumbent Railroad to Cure

Because the goal of the Proposed Rule is to remedy inadequate service, the best outcome
is one in which the incumbent railroad cures any service inadequacy and continues to serve the
shipper in the most efficient manner possible. That outcome resolves the shipper’s problem
while avoiding the complexities and risks of added switching as well as the burdens of a
proceeding before the Board. Failing that, the next-best outcome is an efficient and well-

informed proceeding before the Board leading to a reasoned resolution of the shipper’s petition.
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The Board can adopt rules for both pre-petition and post-petition proceedings that will promote

those goals.

1. Timeline before petition is filed and incumbent railroad’s ability to
cure
a. Because the Board’s ultimate objective is to remedy any service inadequacy

experienced by the shipper, the fastest, most efficient way to do so is for the incumbent carrier to
provide adequate service. The Board should therefore build in time for the possibility of a cure
and consider whether any service inadequacies have been cured. Orszag & Eilat V.S. 39. As
the Board explained in EP 628, “[a]dvance discussions between the parties are indispensable.
They may help solve or ameliorate the service problems; narrow the issues in dispute; or, at a
minimum, enable a more complete and informative record to be developed upon which we can
assess the situation and the proposal for relief. Thus, it is in all parties’ interests to engage in
full, good faith discussions.” Expedited Relief for Serv. Inadequacies, 3 S.T.B. at 977.

Ensuring a meaningful opportunity exists for the incumbent railroad to cure any service
inadequacy—before the Board entertains a petition—thus has numerous benefits if it succeeds.
It will actually give relief to the shipper, which is the Proposed Rule’s animating concern. It will
provide that relief more quickly than setting up alternative service possibly could. It will avoid
all the operational complications that typically make forced switching costly and inefficient. See
infra, App. Part C. It will alleviate concerns about adverse effects on investment and certainty.
See infra, App. Part B. It avoids any number of difficult questions about the design, terms, and
compensation for alternative service. And it would meet the Board’s oft-stated preference for
parties to resolve their differences prior to litigating before the Board, reducing both party costs

and the need to draw on the Board’s resources to adjudicate proceedings. See, e.g., Bos. & Me.
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Corp.—Appl. for Adverse Discontinuance of Operating Auth., AB 1256, 2018 WL 4951945, at
*9 (STB served Oct. 12, 2018).

b. The Board has proposed that the shipper give the incumbent carrier at least five
days’ notice before filing a petition under the Proposed Rule. NPRM at 41 (proposed 49 C.F.R.
1145.4).'* That is a brief period—too brief a period—in which to accomplish a number of
important things, quite apart from curing any service inadequacy.

To begin, unless the shipper has previously approached the incumbent carrier about the
service issue, the subject is likely to be new, and the carrier and the shipper may each lack
information and understanding about the other’s concerns. Presumably, the shipper will base its
petition on a recent service metric failing; although the Board does not say so, there can be no
value in bringing a petition to the Board based on stale data, when no current failure exists under
any metric. There may be much for the shipper and the incumbent carrier to discuss, and the
Board should not encourage a rush to invoke its processes. At the very least, pre-petition
discussions will lead to a better-informed proceeding before the Board. See 49 C.F.R.
1147.1(b)(1)(i1) (requiring a petition to contain “[a] summary of the petitioner’s discussions with
the incumbent carrier of the service problems and the reasons why the incumbent carrier is
unlikely to restore adequate rail service consistent with current transportation needs within a
reasonable period of time”).

In addition, the shipper will need time to make arrangements for an alternative service
design with the proposed alternate carrier. See infra, Part IV.F.3 (discussing importance of

involvement of the alternate carrier in proceedings). Again here, the basis for a proceeding

!4 Whatever period the Board adopts, it should clarify whether it is measured in business days or
calendar days.
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under the Proposed Rule will have only just become apparent—in the form of a failure to meet a
metric during the preceding 12-week period. Accordingly, it is reasonable to expect the shipper
to give the incumbent carrier notice of its intent to proceed under the Proposed Rule, while the
shipper takes additional time to work with the alternate carrier to explore whether the alternate
carrier would be able to provide service that is safe and practicable and will remedy the service
inadequacy, through switching using the incumbent carrier.

c. There is an important overlap among the preceding considerations (viz., the need
for shipper-incumbent discussions, the need for shipper-alternate discussions, and the desirability
of the incumbent carrier curing any service inadequacy). All three promise to make progress
toward remedying the shipper’s service issue, all three may take a modest amount of time, and
all three can proceed in parallel.

Accordingly, AAR suggests that the Board refine the Proposed Rule’s pre-petition
timeline to provide the following: (1) A shipper that intends to seek relief under the Proposed
Rule must approach the incumbent carrier with its concerns as soon as practicable after a 12-
week metric failing. (2) The shipper, incumbent, and alternate must then engage in appropriate
discussions for a reasonable period of time (presumptively 4 weeks). (3) During that period, the
incumbent carrier is encouraged to remedy any service inadequacy. (4) At the end of that period,
if the shipper wishes to proceed with a petition, then the Board will be able to consider the case
on the basis of service levels over at least the 16 weeks prior to filing the petition (i.e., at least
the original 12 weeks, plus at least 4 weeks while remediation discussions and petition
preparation were underway). The result would be an improved chance of a cure by the
incumbent railroad—Ileading to improved service, reduced party costs, and reduced use of Board

resources—or, alternatively, a better-informed proceeding before the Board.
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2. Timeline after petition is filed

The Board proposes to allow 20 days for a reply to a petition and 20 days for a rebuttal.
NPRM at 42 (proposed 49 C.F.R. 1145.5(d), (e)). The reply period is shorter than the 30-day
period provided in 49 C.F.R. 1147.1(b)(2), and the Board does not explain the reasoning behind
the difference. A 30-day period would be appropriate here too. The default period of time
depends in part on whether the Board adopts the pre-petition timeline described immediately
above. If the shipper and incumbent carrier have not been able to engage in substantial
discussions prior to the shipper’s petition, it will be especially important to afford more time for
reply if the Board is to receive a well-informed submission by the incumbent railroad. That
submission is likely to be the best (or only) insight the Board receives into the effects of a
switching order on all other shippers, because shippers that would be collaterally affected by the
switching order are unlikely in practice to participate in an individual proceeding under the
Proposed Rule.

In all events, the Board should reserve complete discretion to extend deadlines based on
the circumstances presented in a particular case.

3. Parties

Having the right parties participating before the Board in individual cases will promote
reasoned decisions that take full account of the tradeoffs from a switching order.

(a) Alternate carrier

The Proposed Rule makes the alternate carrier a party to the proceeding, NPRM at 42
(proposed 49 C.F.R. 1145.5(¢c)), and it should be able to participate fully before the Board. The
most basic reason is that the alternate carrier’s engagement will be necessary for the shipper to
propose how the alternate carrier’s service would operate and to explain why it would remedy

the service inadequacy. Identifying a potential problem without proposing a reasonably specific
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solution would frustrate the Board’s ability to evaluate whether the proposed switch would be
beneficial and to apply the “actual necessity or compelling reason” standard. Moreover, the
Board should be especially attentive to the practicability and operational downsides of the
shipper’s proposed alternative service design if it is not supported by the alternate carrier. Any
number of other issues can arise in an individual case, and the alternate carrier’s participation or
information will be important for addressing them. !>

The Proposed Rule correctly provides for service of the petition on the proposed alternate
carrier. Id. at 42 (proposed 49 C.F.R. 1145.5(c)). The Board should further provide, similar to
the provision at 49 C.F.R. 1147(b)(1)(ii1), that the petition should include a commitment from the
alternate carrier and a description of the alternative service design.

(b) The “shipper”

The Proposed Rule generally speaks in terms of shippers (and receivers), and generally
suggests that either a shipper or receiver might bring a proceeding under the Proposed Rule.
Those are common shorthands for railroad customers (and indeed, these comments often use the
shorthand “shipper”). But the Board should clarify that the essential non-carrier parties to a
proceeding are, more precisely, (1) the party that has the economic relationship with the
incumbent carrier and that would have the economic relationship with the alternate carrier (i.e.,

the payor of freight), and (2) the party with the operational relationship to the switching (i.e., the

15 For example, depending on the nature of the switching operation in the context of the shipper’s
larger operation, deciding how car supply responsibilities will be met as between the incumbent
carrier and the alternate carrier may raise a number of complex issues that cannot be predicted in
advance. Additional questions may also be raised about the facilities of the alternate carrier.

The Board suggests in passing that the alternate carrier might make investments to handle the
new traffic. NPRM at 29 n.36. Although a decision to invest in facilities could be made by the
alternate carrier, the Board should make clear that any obligation on the alternate carrier’s part
cannot exceed the obligation to provide facilities for interchange of traffic under 49 U.S.C.

§ 10742.
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party whose facility is single-served by the incumbent carrier). The shipper at the origin might
be in both roles. The shipper at the origin might be in one role, and the receiver at the
destination might be in the other. Or in unusual circumstances, the receiver at the destination
might be in both roles. In other words, the Board should make clear that, if the party with the
economic relationship to the carriers is not the same as the party with the operational relationship
to the switching operation, then both need to be before the Board, because the interests of both
will be affected.

4. Discovery

The Proposed Rule does not discuss or adopt any special provisions for discovery. Some
amount of discovery may be needed, because each party to the proceeding may have relevant
information that no other party has. For example, if the incumbent carrier raises issues outside of
specifically enumerated affirmative defenses, it may be necessary for the shipper to obtain
information about those issues (whether from the incumbent railroad or a third party). Often, the
information in question could concern other shippers’ shipments, which raises significant
confidentiality concerns. Accordingly, the Board would need to invoke a process for production
of that information under a protective order.

G. Terms of the Switching Agreement

The culmination of a proceeding granting forced switching relief is to “require rail
carriers to enter into [a] reciprocal switching agreement[].” 49 U.S.C. § 11102(c)(1). AAR
comments in this part on several aspects of the terms of that agreement, whether agreed to by the
incumbent carrier and alternate carrier or established by the Board.

1. Conditions and compensation

By statute, “[t]he rail carriers entering into [a reciprocal switching] agreement shall

establish the conditions and compensation applicable to such agreement, but, if the rail carriers
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cannot agree upon such conditions and compensation within a reasonable period of time, the
Board may establish such conditions and compensation.” 49 U.S.C. § 11102(c)(1). The
Proposed Rule provides that, “[u]pon the Board’s prescription of a reciprocal switching
agreement . . . , the affected rail carriers must: set the terms of the agreement.” NPRM at 43
(proposed 49 C.F.R. 1145.6(d)). As the Board recognizes in soliciting comments, compensation
to the incumbent carrier is likely to be an important question. Id. at 28-29.

AAR does not have a definitive view on the appropriate compensation rule in the context
of the Proposed Rule. The statute commits the questions of compensation and terms to the
carriers involved, and disputes may be rare. In adopting Part 1147, the Board took a case-by-
case approach to compensation questions, and doing so may be the appropriate course here. That
said, the Board would need to bear in mind a number of principles in any instance where it
establishes compensation for a switch—whether by general rule here or in the context of a
particular proceeding.

First, because the basis for a switching order under the Proposed Rule is inadequate
service, the goal of the Board’s actions under the Proposed Rule must be remedying inadequate
service, not altering the price paid by the shipper.

Second, any consideration of compensation must recognize the central role of differential
pricing in rail markets and the statutory directive for the Board to promote rail carriers’ revenue
adequacy and their ability to make investments necessary to meet demand. “[D]ifferential
pricing is crucial to the viability of the industry.” Intramodal Rail Competition—Proportional
Rates, EP 445 (Sub-No. 2), 1990 WL 287993, at *2 (ICC April 17, 1990); see also AAR 711-1
Opening Comments at 47-49. “[T]here is a large amount of common (unattributable) costs

inherent in the railroad industry cost structure, and the mix of competitive and captive traffic
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handled by railroads prevents a carrier from being able to recover a pro rata portion of those
common costs from all traffic. Therefore, railroads must be able to price their services
differentially so as to recover a greater percentage of their common costs from traffic with a
greater degree of captivity (i.e., less demand elasticity).” Amstar Corp. v. ATSF, No. 37478,
1995 WL 569701, at *4 (STB served Sept. 28, 1995) (internal citation omitted). “[T]he core
regulatory principle in the rail industry is that a railroad must be able to engage in some form of
demand-based differential pricing to have the opportunity to earn adequate revenues.” Major
Issues in Rail Rate Cases, EP 657 (Sub-No. 1), 2006 WL 3087168, at *15 (STB served Oct. 30,
2006). The Board has not evaluated the likely effects of the Proposed Rule on revenue
adequacy, and doing so would depend on assumptions about pricing. If the Board wishes to
make a definitive a pronouncement in this proceeding about compensation, the Board may need
to conduct such an analysis. See infra, App. Part D.

Third, “[t]he Board seeks comments on two methodologies for setting fees under a
prescribed reciprocal switching agreement under part 1145.” NPRM at 28. The Board first
refers to a cost-of-service approach using ICC Terminal Form F (from 1964) or its current
Uniform Rail Costing System to establish cost-based measures for compensation. That approach
would depart from nearly half a century of agency precedent recognizing that fully-distributed-
cost approaches are economically unsound. See Switching Charges on Iron or Steel Scrap at
Stockton, Ca., 356 1.C.C. 634, 638 (1977) (“[T]he fact that a proposed rate . . . exceeds the fully
allocated cost level[] does not, in itself, justify a finding that the charge is in excess of a
maximum reasonable rate.”); Kansas City Power & Light Co. v. Kansas City Southern Ry. Co.,
361 I.C.C. 308, 323 (1978) (“we have recognized that the mere circumstance of a switching rate

exceeding fully allocated cost does not by itself justify a finding of unreasonableness™) (citing
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Switching Charges at Stockton, supra); Intramodal Rail Competition, 1 1.C.C.2d 822, 835 (1985)
(rejecting fully-allocated-cost approach as compensation for forced switching as “arbitrary and
economically unsound”). The Board second refers to the “SSW Compensation” methodology,
which is (as the Board notes) “primarily used in trackage rights cases.” NPRM at 29. AAR has
commented on that methodology previously. See AAR 711-1 Opening Comments at 47. The
Proposed Rule does not explain how either would work in practice.

2. Minimum performance

The Board seeks comment on whether a prescription for switching “should include a
minimum level of switching service and, if so, whether the Board should establish a separate and
specific penalty structure to be imposed on carriers that do not meet that level of service.”
NPRM at 12 n.15. No such requirement or “penalty structure” is appropriate. The prescribed
service will be subject to the common carrier obligation under 49 U.S.C. § 11101, and the usual
remedies for a failure to provide adequate service upon reasonable request will be available.

3. Labor protections

“The Board may require reciprocal switching agreements entered into by rail carriers . . .
to contain provisions for the protection of the interests of employees affected thereby.” 49
U.S.C. § 11102(c)(2). The Proposed Rule does not describe how those employee interests will
be accounted for in the Board’s process or the agreement between carriers. As AAR has
previously explained, this is an important subject, because switching orders can entail significant
disruption in work assignments within and across yards as well as changed volumes of line-haul
traffic, thereby affecting crew requirements on line-haul movements. These changes both affect
railroad employees and raise questions of responsibility for any required labor protection costs.

See AAR 711-1 Opening Comments at 44.
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In existing rules, the Board has not directly addressed those subjects. See generally 49
C.F.R. Parts 1146, 1147; Expedited Relief for Serv. Inadequacies, 3 S.T.B. at 976. If the Board
does not do so here, then it should make clear that it will address such issues on a case-by-case
basis, considering both the costs involved and how protections will be implemented.

4. Disclosure under Part 1300

The Proposed Rule states that “the affected rail carriers must . . . include, in the
appropriate disclosure under 49 C.F.R. Part 1300, the location of the petitioner’s facility,
indicating that the location is open to reciprocal switching, and the applicable terms and price.”
NPRM at 43 (proposed 49 C.F.R. 1145.6(d)). This phrasing is ambiguous, and it could result in
confusion about the proper disclosure.

To be clear, information about a switching agreement is not itself subject to disclosure
under 49 C.F.R. Part 1300. No provision in Part 1300 describes such carrier-to-carrier
agreements, and the terms of carriers’ switching agreements are generally not disclosed to the
public. It is also possible that agreements entered into pursuant to a Board order would include
information about a shipper’s specific lanes, which could raise confidentiality concerns for the
shipper.

Rather, in this context, the relevant disclosure under Part 1300 would be the alternate
carrier’s common carrier line-haul rate and terms for a movement that utilizes the switching
services of the incumbent carrier. The alternate carrier would provide that information to a
shipper requesting common carrier service. In addition, the shipper’s station would, in the
normal course, be reflected as open for switching in various information systems, although those
are not themselves Part 1300 disclosures.

The Board may wish to refine the proposed language of 49 C.F.R. 1145.6(d) to avoid

confusion on this subject.
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H. Duration, Renewal, and Termination of the Switching Prescription

The Proposed Rule also contains various provisions relating to the duration, renewal, and
termination of switching orders. NPRM at 43—44 (proposed 49 C.F.R. 1145.6(c), 1145.7). AAR
understands that the Board’s rationale for setting a minimum term for switching prescriptions is
to allow for “more effective planning and investment both by rail customers and by alternate
carriers, thereby encouraging their voluntary participation in providing service and promoting
more workable opportunities for shippers.” Id. at 10. AAR agrees that it is appropriate for the
Proposed Rule to establish procedures for renewal and termination of switching orders. AAR is
concerned, however, that the specific provisions as proposed would lead to switching
prescriptions that are not commensurate with the identified service inadequacy and thus would
exceed their proper remedial purpose. In addition, some aspects of the proposed procedures
could be helpfully clarified. The Board should refine the Proposed Rule to align the term of the
switching prescription to the service inadequacy the prescription seeks to remedy, which, among
other things, means not providing for automatic renewal of switching prescriptions. And the
Board should clarify the standards that it will apply when considering a request to terminate a
switching order.

1. Duration of the initial switching prescription

The Proposed Rule provides that the Board “shall prescribe a term of service of two
years, provided that the Board may prescribe a longer term of service of up to four years if the
petitioner demonstrates that the longer minimum term is necessary for the prescription to be
practical given the petitioner’s or alternate carrier’s legitimate business needs.” NPRM at 43
(proposed 49 C.F.R. 1145.6(c)). Because a metric failing of twelve weeks is sufficient to initiate
a proceeding, in many cases, a two-year term is likely to substantially exceed the duration of the

service inadequacy that the switching prescription was intended to remedy. As the Board
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explained in EP 628, establishing a minimum term would be inappropriate where, as here, the
“nature and . . . purpose” of the actions taken is meant to be “non-punitive” and “restorative.”
Expedited Relief for Serv. Inadequacies, 3 S. T.B. at 976 n.26. Instead of establishing a
mandatory two-year minimum term, the Board should determine the initial duration of a
switching prescription on a case-by-case basis and set a term that is needed to remedy the service
inadequacy. See Orszag & Eilat V.S. 9 40. As explained below, that term is very likely to be
less than two years, and only in very unusual cases would it approach the four-year maximum in
the Proposed Rule.

As explained above, the Board may prescribe a switching agreement only upon a
showing of actual necessity or a compelling reason, and that standard is fundamentally remedial.
Supra, Parts I11.A.1, II1.B.1. A switching order that continues substantially beyond the identified
inadequacy would cease to be remedial; instead, it would more closely resemble a punitive
sanction for past failings. Considering the length of any forced switching order on a case-by-
case basis would allow the Board to tailor the remedy to the service problem and ensure that the
order’s term corresponds to the actual need that the shipper has shown.

In proposing a two-year minimum term, the Board’s stated concern is that “the duration
of a reciprocal switching order [be] sufficiently long to make alternative service feasible and
reasonably attractive to potential alternate carriers.” NPRM at 29. Generally, a term on the
order of one year should be sufficient for that purpose. Transportation contracts, for example,
often have one-year terms, demonstrating that carriers are willing to establish new service
arrangements that may last for only twelve months. By contrast, the Board’s concern associated
with investment and the opportunity for the alternate carrier to recover its costs (id. at 29 n.36) is

unlikely to arise in the ordinary case where a switching order is merited. Normally, where an
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identifiable alternative service design exists that will be safe and practicable and that will remedy
the service inadequacy, that will be because an attractive opportunity exists for the alternate
carrier to integrate the shipper’s lane into the alternate carrier’s existing traffic, using existing
assets. Although the Board should not foreclose the possibility of other circumstances, it should
not set a default duration based on considerations that are present for at most a small share of
cases under the Proposed Rule.

In addition, the involvement of the alternate carrier in the switching proceeding should
significantly mitigate the Board’s concern that the alternative service be feasible and attractive to
potential alternate carriers. As noted above, the feasibility of a proposed switch must be
addressed as part of the shipper’s initial case, and the Board’s consideration of that issue can and
should be informed by the alternate carrier’s participation at that stage. Supra, Parts IV.D.7,
IV.F.3(a). The alternate carrier’s participation will also provide the Board with case-specific
information about the alternate carrier’s ability to provide new long-haul service for the
petitioning shipper. The Board can react to that information, as well as relevant information
presented by the incumbent carrier and the shipper, in determining whether a switching order is
appropriate at all and, if so, its proper term.

Finally, the Board should revise the provision of the Proposed Rule authorizing a
minimum term of longer than two years. That provision states that the Board is permitted to
prescribe a term of service of up to four years “if the petitioner demonstrates that the longer
minimum term is necessary for the prescription to be practical given the petitioner’s or alternate
carrier’s legitimate business needs.” NPRM at 43 (proposed 49 C.F.R. 1145.6(c)). As explained
above, the guiding principle for any prescription should be that it is commensurate with the

service inadequacy it seeks to remedy. A prescription lasting for a longer period should thus be
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reserved for situations involving a particularly persistent service failure that would be expected
to last for a long time. The language in the Proposed Rule—*“necessary for the prescription to be
practical given the petitioner’s or the alternate carrier’s legitimate business needs,” id.—is broad
and would invite requests for long-term switching orders in cases involving far less serious
service inadequacies. The Board should modify this provision to make clear that longer terms
will apply only in cases where such a term is absolutely necessary to remedy the service
inadequacy shown.

2. Renewal of switching prescription

The Board should not provide for presumptive automatic renewal of a switching
prescription. Contra NPRM at 43 (proposed 49 C.F.R. 1145.7(a)). Automatic renewal poses
serious concerns under the statutory standard.

As explained above, the Board can order a switching remedy only upon a showing of
“actual necessity or compelling reason.” See supra, Part II[.A. Automatically renewing a
switching prescription, without a finding of a present compelling need, is inconsistent with that
standard. Whatever conditions may have led the Board to enter an initial switching order, if the
conditions at the conclusion of that order do not show an “actual necessity or compelling reason”
for a switching order, no such order can be continued or imposed. Automatically renewing a
switching order would also be in tension with the RTP’s preference for regulatory minimalism.
That policy supports a bias in favor of removing a regulatory intervention. It also counsels in
favor of the expectation that the incumbent carrier itself will address the conditions that led to the
service inadequacy and the resulting switching order. Yet under the Proposed Rule, Board-
ordered switching prescriptions would continuously accumulate, potentially in perpetuity, even
in cases where they are not used. Allowing a prescribed switch to expire according to its terms is

more consistent with Congress’s goal of “minimiz[ing] the need for Federal regulatory control
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over the rail transportation system.” 49 U.S.C. § 10101(2). Accordingly, rather than automatic
renewal, the Board should provide for an orderly opportunity for the shipper to show that the
term of the switching order should be extended, with no break in service. Any such proceeding
would be governed, like the initial proceeding, by the “actual necessity or compelling reason”
standard.

If the shipper does not obtain an extension of the switching order, and the incumbent
nonetheless fails to provide adequate service following the expiration of the initial switching
order, a shipper would be free to file a new petition with the Board. In those cases, the Board is
likely to have robust information about the practicability of the proposed switch and the
shipper’s need for alternative service—all based on the parties’ actual experience operating
under the original prescription. For that reason, modifying the Proposed Rule (to require
shippers to affirmatively seek a new prescription in cases where the incumbent has not
successfully resolved the original service issue) would be unlikely to impose undue burdens on
the Board or the parties to the switching arrangement. The Board may wish to reserve discretion
to accelerate such proceedings in appropriate circumstances.

The Board specifically requests “comment on whether a subsequent failure by the
incumbent railroad within a specified time period, such as one year, following the termination of
a prescribed reciprocal switching arrangement should result in a permanent reciprocal switching
order.” NPRM at 30. As explained above, forced switching orders under the Proposed Rule
should be remedial in nature and must in all cases be based on an “actual necessity or compelling
reason.” A permanent switching order based on a single subsequent failure by a carrier generally
would go well beyond what is necessary to remedy the identified inadequacy. The Board should

retain flexibility to renew switching prescriptions if necessary based on current conditions, but it
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should not craft a rule that would prejudge the need for such a far-reaching order in a whole
category of cases.

Finally, the Board seeks comment on whether, instead of an automatic renewal for the
same period as the initial order, the renewal should be for only one additional year. Id. If the
Board declines to remove the automatic renewal provision, it should limit the automatic renewal
to the period of the initial prescription or a single additional year, whichever is shorter. A shorter
automatic renewal term would give the incumbent carrier more frequent opportunities to seek to
terminate the prescription, which in turn would allow the Board to determine at more regular
intervals whether a compelling need continues to support the switching prescription.

3. Process for termination of the switching prescription

The Proposed Rule provides that an incumbent may seek to terminate a switching
prescription in the period between 180 and 120 days before the end of the prescription. NPRM
at 43—44 (proposed 49 C.F.R. 1145.7(c)). AAR agrees that carriers should have the opportunity
to request termination of a prescribed switching arrangement. The framework for that request
depends on whether the Board provides for termination of switching orders pursuant to their
terms (as AAR suggests above, supra, Part IV.H.2) or instead for automatic renewal (as in the
Proposed Rule).

a. If switching orders terminate according to their terms unless renewed, then there
is relatively less need to give structure to a termination petition. Rather, the incumbent carrier
should simply be allowed to seek termination at any time there are materially changed
circumstances, a standard generally consistent with agency and court practice that allows
reopening of prior decisions. As noted above, a wide range of factors can affect an incumbent’s
service performance. If the incumbent has durably addressed the circumstances that led to the

imposition of a switching order, and done so significantly earlier than anticipated at the time of
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the original order, then it is appropriate for the Board to consider those changed facts and
evaluate whether its intervention continues to be necessary. That is consistent with the principles
of regulatory minimalism discussed above and consistent with the Board’s objective in this
proceeding to remedy service inadequacies.

In EP 628, involving Parts 1146 and 1147, the Board cautioned carriers against filing
termination petitions “too hastily or prematurely.” Expedited Relief for Serv. Inadequacies,

3 S.T.B. at 982. Within the framework of the Proposed Rule, that concern can be addressed by
placing the burden of early termination squarely on the incumbent carrier. An incumbent that
has not reliably resolved the issues causing its prior service shortcoming would face little
prospect of carrying that burden and would thus have little incentive to prepare and file an early
termination petition.

b. If, instead, the Board adopts a framework within which switching orders continue
in perpetuity unless terminated, then the termination process is considerably more consequential.
The Proposed Rule provides that the Board will grant a petition to terminate if the incumbent
“demonstrates that, for a consecutive 24-week period prior to the filing of the petition to
terminate, [its] service for similar traffic on average met the performance standard that provided
the basis for the prescription.” NPRM at 43 (proposed 49 C.F.R. 1145.7(b)). “This requirement
includes a demonstration by the incumbent carrier that it consistently has been able to meet, over
the most recent 24-week period, the performance standards for similar traffic to or from the
relevant terminal area.” Id. AAR agrees that a carrier should be able to obtain termination based
on a showing that it is able to satisfy the relevant performance metric, but certain terms of the

provision should be clarified or modified.
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First, the 24-week term of improved performance is disproportionate to the 12-week
period measured by the performance metrics. Particularly because a switch should be
maintained only if the shipper continues to have a compelling need for it, it would be appropriate
for the Board to harmonize the two periods of time and to order termination when the carrier
demonstrates its performance for the same period of time as the shipper focused on in the
original petition. (Under the refinement proposed above, supra, Part IV.F.1, the appropriate
period for demonstrating improved performance would be at least 16 weeks.)

Second, confusion may arise over what constitutes “similar traffic” of the incumbent to

(19

be used for comparison. The Board explains that “‘[s]imilar’ traffic is defined as the broad
category type (e.g., manifest traffic) to or from the terminal area that is affected by the
prescription.” NPRM at 30 (footnote omitted). “If a carrier has no such similar traffic, it may
submit a comparison group of the same broad traffic type in the same geographic region.” Id. at
30 n.38. The Board is correct to allow carriers to submit comparisons to broadly analogous
traffic if they have no traffic that qualifies as “similar” under the rule. Rather than referring to
“similar” traffic in the rule, the Board’s intent may be better captured by simply making clear
that the Board would consider the incumbent carrier’s performance on any traffic that would cast
light on the relevant question before the Board—viz., whether the carrier has addressed the
causes of the prior service shortcoming in such a way to assure adequate service for the traffic
then subject to the switching prescription.

Third, the Proposed Rule is ambiguous about how the carrier’s improved performance
will be measured. The text of the rule says first that a termination petition will be granted if the

carrier demonstrates that, “for a consecutive 24-week period prior to the filing of the petition to

terminate,” its service for similar traffic “on average” met “the performance standard [singular]
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that provided the basis for the prescription.” Id. at 43 (proposed 49 C.F.R. 1145.7(b)) (emphasis
added). The Proposed Rule then says that this requirement “includes a demonstration” that the
carrier “consistently has been able to meet, over the most recent 24-week period, the
performance standards [plural] for similar traffic to or from the relevant terminal area.” Id.
(emphasis added).

Reading these two sentences together, three things are ambiguous: (1) what 24-week
periods prior to the filing of a termination provision qualify under the rule—any 24-week period
before the petition is filed or only the 24 weeks immediately preceding that filing; (2) whether
the carrier’s service performance is measured “on average” or whether the Board’s assessment
looks at whether the service was “consistently”” adequate; and (3) whether the Board will look at
the carrier’s performance only with respect to the service metric that formed the basis for the
switching prescription or instead with respect to multiple metrics. The Board should clarify that
it will grant a termination petition if the carrier’s performance for similar traffic, on average,
satisfies the specific service metric that triggered the initial switching prescription during the 24-
week period immediately prior to filing the petition.

c. The Proposed Rule contains various procedural provisions for considering
termination provisions. AAR suggests two modifications that should assist the Board in ensuring
full consideration of the issues and that will clarify the rule for parties to a termination
proceeding. First, the period for filing a rebuttal to the shipper’s reply is unnecessarily short—
only seven days after the reply is filed. /d. at 44 (proposed 49 C.F.R. 1145.7(e)). The Board
should allow carriers additional time so that they can adequately respond to a shipper’s
objections to termination. Certainly, such an extension of time could delay the Board’s decision

on termination. But in the meantime, the switching prescription will remain in effect, and an
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incumbent carrier seeking a more prompt decision could choose to file early. Second, the
Proposed Rule does not describe what would constitute “extraordinary circumstances” that could
justify a 30-day automatic renewal while the Board considers a termination petition. See id.
(proposed 49 C.F.R. 1145.7(f)). To promote greater certainty for parties, the Board should
explain the circumstances under which it would extend its timeframe for deciding a pending
request for termination.

I Data Collection and Reporting

The Board’s proposal outlines an extensive data collection, reporting, and response
regime to accompany the Proposed Rule. NPRM at 31-32. The Board also invites parties to
comment on a number of distinct issues related to this aspect of the proposal. At this stage, AAR
is unable to offer detailed proposals or recommendations on many of those issues. AAR’s
comments on those subjects are necessarily preliminary, because the details of the Board’s data-
collection proposal are sparse, many of the issues are highly technical in nature, and AAR has
not had sufficient time to understand the types of data and particular carrier practices implicated
by the Proposed Rule. Given those considerations, and the special importance of clarity and
precision when these data will be used in formal proceedings, AAR believes that it would be
beneficial for the Board to promptly convene one or more technical working groups with
representatives from all stakeholder groups to work through detailed issues regarding the data
collection and reporting regime. A successful technical working group process would improve
the usefulness of the data to the Board and to shippers, while reducing the associated burdens on
individual carriers. AAR also provides comments below on the Board’s Paperwork Reduction

Act statement.
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1. The Board should convene a technical working group and clarify the
data collection and reporting provisions

In some respects, the Board’s data collection and reporting proposal resembles an

outgrowth of the reporting the Board adopted in EP 770 (Sub-No. 1), which was temporarily
ordered on an emergency basis. AAR agrees with the Board that reporting of service data by
individual carriers is “helpful to understanding conditions on the rail network.” NPRM at 31.
As the Board recognizes, however, those data are not standardized across carriers and do not
necessarily align with the service metrics specifically defined by the Board in the Proposed Rule.
See, e.g., id. at 14 (recognizing that “the carriers refer to the TPC indicator by different names
and measure performance in different ways”). Thus, the Proposed Rule is not merely an
extension of existing reporting by individual carriers—and, in any event, the reporting
requirements of EP 770 were themselves never subject to notice-and-comment rulemaking.
AAR understands the Board’s desire to move expeditiously. But as the Board itself recognizes,
the new “data access and standardization provisions . . . have no equivalent in the previous
proposal,” and the Board has not proposed to afford the same level of process that informed prior
similar orders concerning permanent reporting regimes, such as in EP 724. Id. at 5.'6

The Proposed Rule’s data requirement is contained in one paragraph (proposed 49 C.F.R.

1145.8(b)) and the Board devotes less than two pages to describing the new requirements. That

16 See U.S. Rail Serv. Issues—Data Collection, EP 724 (Sub-No. 3) (STB served Oct. 8, 2014)
(ordering interim data reporting); U.S. Rail Serv. Issues—Performance Data Reporting, EP 724
(Sub-No. 4) (STB served Dec. 30, 2014) (proposing permanent data reporting); U.S. Rail Serv.
Issues—Performance Data Reporting, EP 724 (Sub-No. 4) (STB served Nov. 9, 2015) (waiving
ex parte rules to allow Board staff to hold meetings to develop a more complete record with
regard to technical issues in the proceeding); U.S. Rail Serv. Issues—Performance Data
Reporting, EP 724 (Sub-No. 4) (STB served Apr. 29, 2016), corrected, (STB served May 13,
2016) (proposing revisions to proposed rule based on comments and technical meetings); U.S.
Rail Serv. Issues—Performance Data Reporting, EP 724 (Sub-No. 4) (STB served Nov. 30,
2016) (adopting final rule).
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level of detail contrasts with other, detailed reporting proposals and regulations that the Board
has issued in the past, such as in EP 724. Here, for example, the Board has not provided
specifics for public comment, stating instead that reporting will be “in a manner and form
determined by the Board.” Id. at 44 (proposed 49 C.F.R. 1145.8(b)). The Board should not wait
until after adopting a rule to provide carriers with details on how it will operate. Rather, it
should explain now—as it did in EP 724—the details of the reporting and how it proposes for
reporting to function in practice. What will the reporting period be? How will the carriers
perform their reporting? What will the Board do with the reported data? Such details (mundane
as they may seem) were provided in EP 724, the public provided comment on them, and the
Board modified its original proposal.

Because the Board’s proposed data collection and reporting regime is different from (and
not merely an extension of) the temporary reporting by carriers under EP 770, there are a number
of technical details and considerations that need to be worked through in order for the Board to
order permanent data collection and reporting that is effective, robust, and targeted toward the
appropriate criteria. As noted, reporting by individual carriers under EP 770 is not standardized.
Not only do individual carriers refer to the relevant service metrics by different names, they also
measure performance in different ways. And many or all of these are distinct from how the
Board has proposed to define the relevant service metrics in the Proposed Rule. Such
heterogeneity may be acceptable for an emergent, temporary reporting regime, but it should be
rationalized into something uniform if the Board is to adopt a permanent reporting obligation and
rely on data for triggering a right to petition for relief under the Proposed Rule.

With respect to OETA, for example, AAR recommends that the Board harmonize the

definition of OETA with that used in the Board’s demurrage regulations. See supra,
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Part IV.D.3(b). Likewise, there are other relevant technical considerations for precisely how
OETA should be defined and measured: The Proposed Rule does not explain how certain types
of trips or situations, such as cross-border moves, should be addressed. Similarly, although AAR
recommends that the Board gain experience with the new proposal before extending the metric-
based rule to interline traffic, if the Board does not proceed incrementally, then it would need to
consider whether the relevant measuring points may be different for the delivering and receiving
carriers in light of the detailed mechanics, including inspections and acknowledgments of
receipt, that necessarily go into an interchange of traffic between two carriers. It would be an
undesirable and unintended outcome, for example, for the Board to adopt a service metric
definition that disrupts efficient industry practices for interchange of traffic.

There also are unanswered questions about applying the Proposed Rule to unit trains.
The Board correctly recognizes that important differences exist between unit trains and manifest
traffic with respect to the appropriate metrics for measuring service. NPRM at 16 & n.24. This
is particularly true in light of the significant role played by an individual customer for unit train
service. Moreover, not all carriers include unit train traffic for certain EP 770 metrics, making
the existing data for that type of traffic less robust.

The Board proposes to apply some of the metrics to empty private and shipper-leased
railcars. Id. at 17, 18—19. In addition to broader policy issues about how to evaluate a service
inadequacy involving empty cars, see supra, Part [IV.D.4(b), there are technical issues with
respect to how service metrics would apply to empty cars. For example, consistent with the
industry standard for disposition of private equipment, the individual owner or lessee of a car can
provide specific disposition instructions; and those instructions may impact performance

reported under the proposed service metrics. Similarly, reported performance may be affected if
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an empty car is bad-ordered and subject to mechanical disposition. Those and other such
considerations would benefit from technical consideration by a working group to inform the
Board.

Finally, the Board requests comment on the proposed ISP metric as a measure of first-
mile/last-mile service, similar to what the Board sought comment on in EP 767. NPRM at 32.
As discussed above, the Board should remove the ISP metric from the Proposed Rule. See
supra, Part IV.D.5. But if the Board retains it, then this metric presents significant technical
complexity related to how carriers provide local service, and it would benefit from further
consideration and study in a technical working group setting.

To work through all of the foregoing issues (and many others), the Board should convene
one or more technical working groups. Doing so will allow Board staff and interested parties to
better understand the issues, work out necessary details, and build a more complete record of the
technical issues for the Board to consider as it finalizes a rule. A thoughtful technical process
would also avoid the unintended consequences of adopting a regulation that freezes data
reporting formats at one point in time, in a manner that is static and inflexible, with the potential
to stifle innovation in the industry.

2. Paperwork Reduction Act

Under the Paperwork Reduction Act, the “Board seeks comments about the impact of the
proposed rules regarding: (1) whether the collection of information, as set forth in the proposed
rule and further described in Appendix C, is necessary for the proper performance of the
functions of the Board, including whether the collection has practical utility; (2) the accuracy of
the Board’s burden estimates; (3) ways to enhance the quality, utility, and clarity of the
information collected; and (4) ways to minimize the burden of the collection of information on

the respondents, including the use of automated collection techniques or other forms of
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information technology, when appropriate.” NPRM at 33. The Board estimates that this “would
require an initial hourly burden for the initial programing as well as the weekly report output and
submission,” initially “an estimated cumulative total one-time hour burden of 480 hours across
all six Class I railroads,” together with “an annual hour burden of approximately 2,564 hours”
for generating weekly reports and “approximately 800 hours™ for petitions to initiate and
terminate. I/d. The Board also estimates that requests by individual shippers or receivers would
“require approximately 36 hours.” Id.

The Board does not specify the basis for these estimates or their underlying assumptions.
Individual carriers likely have the best information about the recordkeeping, reporting, and
response burdens in light of their own systems. But at a broad level, AAR respectfully submits
that these estimates significantly underestimate the considerable burden of implementing the
Proposed Rule, perhaps by orders of magnitude. For example, it seems implausible that all
requests for data, by all shippers, for an entire year, to all Class I carriers in the United States
would require only 36 hours of work.

Much of the initial burden of making the technical modifications to the carriers’
individual systems for collecting, processing, and making available the required information is
unavoidable. But AAR’s suggestion above of convening a technical working group has
considerable potential to ease the initial and ongoing burden.

J. Timing, Implementation, Phase-In, and Effective Dates

The Proposed Rule does not propose a specific effective date for the Proposed Rule’s
requirements. The Board should carefully consider timing issues before finalizing any rule. The
Proposed Rule creates a new structure for considering requests for switching prescriptions, with
new service metrics, affirmative defenses, and extensive data requirements. The Board should

have due regard for carriers’ need for time to adapt to a new rule and to implement its provisions.

- 110 -



For carriers, a few issues are of particular note. First, because the Proposed Rule’s
service metrics are new, railroads need time to modify their systems to conform to the new
standards and to build new systems to support their obligations. The appropriate amount of time
will depend on the Board’s final decisions on issues discussed above. For example, carriers have
experience measuring OETAs under the demurrage rule, but lack similar experience with the
definition of OETA in the Proposed Rule. Similarly, applying the Proposed Rule to interline
traffic would raise significant complications that would not arise if the Board decided to proceed
incrementally, starting first with single-line traffic. However the Board resolves those and other
issues, some amount of time will be needed for carriers to effectively and efficiently implement a
new rule of this scope.

Second, in light of policy and fairness concerns, the Board should not enter a switching
order based on a carrier’s performance before the date on which any final rule is promulgated.

Third, as discussed above, the Board’s proposed data collection and reporting
requirements differ materially from EP 770. Carriers will need time to develop the necessary
systems and processes for complying with the data provisions. The Board should take those
needs into account in determining the timing of those provisions’ implementation. The technical

working group proposed above may be able to provide insight on an appropriate timeline.
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V. CONCLUSION

AAR appreciates the opportunity to provide comments on this important matter, and it
looks forward to continuing to support the Board’s process as the Board evaluates input from all
stakeholders. If the Board decides to proceed to a final rule, AAR urges that the final rule
conform with the changes discussed above.
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APPENDIX — RECURRING PRACTICAL AND POLICY CONSIDERATIONS

Forced switching ultimately poses questions about tradeoffs between costs and benefits
because it may often be considered in circumstances that could benefit a specific shipper but
threaten greater harm to a broader set of interests, including other shippers. This Appendix
summarizes some of those tradeoffs, with references to comments in prior proceedings that have

discussed these issues in greater detail.

Switches are complex and involve direct costs such as crew time, locomotive time, track
time, fuel usage, and planning costs, as well as safety risks. Indirect costs of forced switching
can include inefficient routing, increased congestion, and environmental costs such as increased
use of fuel and emissions. And forced switching can create service issues: Congestion means
train delays, and more touches of railcars mean a higher risk of service failure. Such impacts
typically reverberate through the network, creating new service issues where none may have
existed. It can be nearly impossible to trace the impact through the network or predict it in
advance. Forced switching also can depress incentives for future investment, which in turn
negatively impacts consumers through decreased service quality, operational inefficiencies, and
safety risks. Expanding the availability of forced switching options for shippers can also
undermine the ability of the incumbent railroad to engage in differential pricing, which the
agency has recognized is essential for railroads to recover the costs of their entire networks and
maintain financial viability.

A. Forced-Access Proceedings Require Attentiveness to Tradeoffs Between
Costs and Benefits

“[R]easonable regulation ordinarily requires paying attention to the advantages and the

disadvantages of agency decisions.” Michigan v. EPA, 576 U.S. 743, 753 (2015). This follows
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from the bedrock principle that “administrative agencies are required to engage in reasoned
decisionmaking.” Id. at 750 (quotation marks omitted). Doing so requires considering each
“important aspect of the problem.” Motor Vehicle Mfrs. Ass 'n v. State Farm Mut. Auto. Ins. Co.,
463 U.S. 29, 43 (1983). An agency “must consider costs because reasoned decisionmaking
requires assessing whether a proposed action would do more good than harm.” Mingo Logan
Coal Co. v. EPA, 829 F.3d 710, 732 (D.C. Cir. 2016) (Kavanaugh, J., dissenting). Every agency
choice “requires a decisionmaker to weigh advantages against disadvantages, and disadvantages
can be seen in terms of (often quantifiable) costs.” Entergy Corp. v. Riverkeeper, Inc., 556 U.S.
208, 232 (2009).

In the context of forced switching, the Board itself has acknowledged its general
responsibility to evaluate the benefits and burdens of proposed regulations, as well as the need
for data-driven analysis to inform its rulemaking. In 2012, in response to NITL’s petition, the
Board determined that it lacked sufficient information to evaluate the impact that an increase in
forced switching would have on industry stakeholders. As the Board explained, it was not able
to “fully gauge [the] potential impact” of the NITL proposal. Petition for Rulemaking to Adopt
Revised Competitive Switching Rules, EP 711 (STB served July 25, 2012) (“EP 711 Notice”) at
2. According to the Board, “additional information is needed before we can determine how to
proceed.” Id.; see Opening Comments of AAR, EP 711 (Sub-No. 1) (filed Oct. 26, 2016) (“AAR
711-1 Opening Comments”™) at 29-30. The advantages and disadvantages of a contemplated
regulation may sometimes be “difficult to quantify”—but even so, there should at least be “a
reasoned determination that the benefits of the intended regulation justify its costs,” all of which

requires a fair assessment of a proposed rule’s impact. Exec. Order No. 12866 § 1(b)(6); see
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Supplemental Comments of AAR, EP 711 (Sub-No. 1) (filed Feb. 14, 2022) (“AAR 711-1
Supplemental Comments”) at 33.

The need for reasoned evaluation of costs and benefits cannot be fully answered by the
prospect of “case-by-case” decisions whether to impose a forced switching order. The Supreme
Court in Michigan rejected such an approach: “EPA argues that it need not consider cost when
first considering whether to regulate power plants because it can consider cost later when
deciding how much to regulate them. . . . Cost may become relevant again at a later stage of the
regulatory process, but that possibility does not establish its irrelevance at this stage.” Michigan,
576 U.S. at 756. Accordingly, the Board cannot take a case-by-case approach to considering the
cumulative effect of a rule that will influence not only the Board’s own decisions but also
informal negotiation among carriers and shippers outside of formal Board proceedings.

B. Forced Switching Discourages Investment

The railroad industry is a mature industry in which stakeholders have had decades to
establish working commercial arrangements, including voluntary reciprocal switching
arrangements and other modes of multi-carrier access where such mechanisms are economically
and operationally rational. AAR 711-1 Opening Comments at 20-24. Railroads and shippers
alike have relied—to an extraordinary degree—on the existing principles governing forced
switching. From 1980 to 2022, freight railroads invested approximately $780 billion in their
networks. That massive deployment of private capital was made on an understanding of the
projected returns that could be made on those investments, under the current stable and
predictable regulatory framework. A significant departure from the principles that have guided
railroads’ past investment jeopardizes railroads’ future investment.

The Board is bound by statutory policy to examine how any proposed forced switching

rule will support the willingness and ability of railroads to make necessary investments. See 49
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U.S.C. § 10704(a)(2) (defining “adequate” revenues as those sufficient “to support prudent

29 ¢c

capital outlays,” “permit the raising of needed equity capital,” and cover “the infrastructure and
investment needed to meet the present and future demand for rail services™); cf. Ass’'n of Am.
R.Rs.v. STB, 237 F.3d 676 (D.C. Cir. 2001) (remanding rulemaking to the Board because it had
failed to consider statutory policy). Against this backdrop is the commonsense observation that
“[clompelling . . . firms to share [access to the assets that are] the source of their advantage . . .
may lessen the incentive . . . to invest in those economically beneficial facilities.” Verizon
Commc 'ns Inc. v. Law Offs. of Curtis V. Trinko, LLP, 540 U.S. 398, 407-08 (2004). A sweeping
forced switching regime that diverged significantly from the current stable regulatory framework
would seriously dampen future railroad investment in at least three distinct ways—to the
detriment of everyone who relies on those investments, including shippers, passenger railroads,
and freight railroads themselves. See AAR 711-1 Supplemental Comments at 51-52.

First, uncertainty about when and how a new regulation will be applied will deter
potential investors, which will increase the industry’s cost of capital and limit prospective
investment. AAR 711-1 Supplemental Comments, Verified Statement and Written Testimony of
Robert Shapiro & Luke Stuttgen (filed Feb. 14, 2022) (“Shapiro & Stuttgen 711-1 V.S.”) at 3—4;
AAR 711-1 Supplemental Comments, Verified Statement and Written Testimony of Jonathan M.
Orszag & Yair Eilat (filed Feb. 14, 2022) (“Orszag & Eilat 711-1 V.S.”) 949 55, 62.

Second, expansion of forced switching beyond the circumstances where it is currently
authorized would directly reduce investment by depressing returns on equipment, facilities, and
operations subject to forced access. In high fixed-cost industries, higher prices are often
necessary to incentivize market participants to invest in ways that ultimately benefit consumers

through increased service quality, operational efficiencies, and reduction in safety risks. See
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Orszag & Eilat 711-1 V.S. 499, 19, 48—49. If widespread forced switching is accompanied by
reduction of rates below market for shippers using certain facilities, then railroads will not be
able to reliably recoup their investments and justify new or upgraded infrastructure for
underserved locations. Id. 99 12-17, 49, 54. If the Board were to fundamentally depart from
existing policy, the predictable result, over time, would be that the rail network would suffer
because railroads facing reduced returns on investment have weaker incentives and capacity to
build out and improve their facilities. Shapiro & Stuttgen 711-1 V.S. at 4-5; AAR 711-1
Supplemental Comments, Verified Statement and Written Testimony of Mark Fagan (filed
Feb. 14, 2022) (“Fagan 711-1 V.S.”) at 10-11.

Third, the congestion and inefficient use of resources that will result from forced access
at lower rates will slow railroad operations, increase costs, and erode profits across the network.
Orszag & Eilat 711-1 V.S. 49 54-65. If those effects were widespread, they would harm the
industry as a whole and undermine its ability to compete with other modes of transportation,
such as trucking. Shapiro & Stuttgen 711-1 V.S. at 5.

C. Forced Switching Has Operational Disadvantages, Risks, and Inefficiencies

Single-line railroad operations are complex to begin with. Layering on switching
operations adds complexity, requiring more touches of railcars and in turn creating a higher risk
of service failure. That reflects the basic principle that every additional link in a supply chain
increases the risk that the entire interconnected supply chain will fail. In the railroad industry,
such a failure can affect other parts of the network in the form of increased congestion, transit
time, and inefficient routing. Forced switching orders can thus have a range of operational
spillover effects. Those spillover effects may or may not be felt by the particular shippers that
may benefit from switching—but they would certainly be felt by other shippers that rely on the

network and by passenger rail users as well.
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1. Forced switching increases touches of railcars, thus increasing
operational burdens

AAR has previously explained that the rail industry has made service and productivity
improvements since the 1980s through rationalization of rail networks and reduction of
interchanges, switches, and car handlings. See Comments of AAR, EP 711, Verified Statement
of William J. Rennicke (filed Mar. 1, 2013) (“Rennicke 711 Op. V.S.””); AAR 711-1 Opening
Comments, Verified Statement of William J. Rennicke (filed Oct. 26, 2016) (“Rennicke 711-1
Op. V.S.”); AAR 711-1 Opening Comments at 34—37; see also id. at 35 (summarizing member
railroad comments to the same effect). Forced switching requires abandoning a relatively
streamlined on-line switching operation, and replacing it with two, three, or even more discrete
series of movements. Rennicke 711-1 Op. V.S. at 4-12; see generally AAR 711-1 Supplemental
Comments at 38—39. Diagrams of these complicated movements appear in the cited materials,

and an animation of those operations is available at https://youtu.be/watch?v=pHO0o0afZKiDY.

Each touchpoint of a forced switch comes with operational costs and risks of a service
failure. Rennicke 711-1 Op. V.S. at 4-16. And the harms are greater than they might appear at
first: Although safety is every railroad’s first priority, it is impossible to eliminate all risks of
accidents and worker casualties. See Comments of SMART-TD, EP 711 (Sub-No. 1) (filed
Oct. 26, 2016) (“SMART-TD 711-1 Comments™) at 5 (noting concerns of the largest railroad
operating union about the prior proposed rule’s “potential to [a]ffect safety, allow crews to work
in unfamiliar territories, and disrupt collective bargaining agreements”). Forced switching will
increase the yard activity hours needed for a shipment, and that work entails relatively greater

risk of worker injury or casualty than line-haul activity. Orszag & Eilat 711-1 V.S. 4 54 & n.29.
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The environment will also be harmed by increased operational complexity resulting from
forced switching: Decreased efficiency is almost certain to increase fuel consumption and
greenhouse gas emissions. Id. 9 54, 60-65.

2. Switching adds complexity, risk, and cost to an already-complicated
network

The increased operational costs and risk of a service failure in a single forced switch have
far-reaching implications for a network industry like the railroad industry. See generally AAR
711-1 Supplemental Comments at 39—40, 48—50. Because railroads are a coordinated network,
they are effectively a supply chain operating within other supply chains linking raw materials
and finished goods. That means that the impact of any disruption or inefficiency in service on
rail compounds and reverberates throughout other supply chains. Fagan 711-1 V.S. at 89. An
individual shipper’s benefits gained through forced access can generate widespread, but
dispersed, negative externalities throughout the network borne by all users of the network.
Orszag & Eilat 711-1 V.S. 49 52, 65; Fagan 711-1 V.S. at 6-11.

Forced switching creates many challenges. First, a forced switch creates a new node and
link to be managed, introducing complexity and risk not only for the railroads, but also for the
entirety of any interconnected supply chain. The added complexity manifests in the needed
coordination of people, equipment, infrastructure, and information. Adding processes introduces
an additional degree of potential failure for the entire supply chain. Fagan 711-1 V.S. at 8-9.

Second, by creating a greater need for coordination, any time switching is imposed where
the participants have not already voluntarily undertaken a switch increases managerial and
operational costs. To mitigate the downside risk of less-than-perfect coordination, managers

create “safety stock”—which for railroads means spare crews, power, terminal, and line of road
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capacity. But all of that adds cost, which must be accounted for in considering whether forced
switching is actually desirable in a particular instance. Id. at 9—10.

Third, increasing forced switching reduces resiliency and agility. Resiliency requires
redundancies—e.g., the “safety stock” mentioned above, collaboration of all supply chain
participants, rapid response and recovery, and end-to-end data-driven control systems. All those
things require investment in infrastructure and operations to accommodate unexpected shocks,
yet a forced switching order reduces the incentive for such investment. Agility requires the
ability to respond and adapt quickly to unexpected events, achieved through collaboration. But
there is little incentive for the railroads to engage in that behavior due to differences in priority
for servicing a particular customer’s traffic on any given day. Fagan 711-1 V.S. at 10-11.

3. Operational complexity adds costs, which can produce further
undesirable outcomes

The complexities of switching demand expenditures in the form of crew time, locomotive
time, track time, and fuel usage, as well as technical costs and planning costs—all of which are
triggered by a shipper’s decision to enforce a switching option. See, e.g., Orszag & Eilat 711-1
V.S. 99 51-68. These costs are real, but it will be difficult or impossible to identify who bears
the true burdens of forced switching. See AAR 711-1 Supplemental Comments at 52—53. It may
or may not be that railroads absorb most of these costs; railroads may be forced to focus rate
increases on other shippers who do not benefit from forced switching in order to defray the
shortfall. The precise burden on workers is uncertain, but increases in forced switching seem
likely to disadvantage them. See Comments of Brotherhood of Maintenance of Way Employees,
EP 711 (Sub-No. 1) (filed Oct. 26, 2016) at 3 (“[1]t 1s the experience of the Unions that structural
and regulatory changes to the industry and financial losses for the railroads have adverse

consequences for their members.”); SMART-TD 711-1 Comments at 5 (explaining that the prior
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proposed rule “could have a chilling ripple effect on areas affecting labor, including the wages,
rules and working conditions of employees” because “[a]ny reduction to railroads’ revenue will
directly impact employees’ wages and benefits”). And to the extent increased costs put upward
pressure on rail rates, forced switching can potentially divert traffic to trucking, resulting in
highway congestion and still more greenhouse gas emissions. Orszag & Eilat 711-1 V.S. 9] 54,
60-65.

D. Overly Broad Imposition of Forced Switching Can Undermine the Railroad

Industry’s Long-Run Economic Health by Limiting Demand-Based
Differential Pricing

The Board must remain attentive to the large-scale economic implications of any forced
switching proposal. Those implications vary depending on the scope and implementation of any
particular proposal, but they cannot be ignored.

In particular, the ICC and the Board “have consistently recognized that differential
pricing is crucial to the viability of the industry.” Intramodal Rail Competition—Proportional
Rates, 1990 WL 287993, at *2 (ICC April 17, 1990); see also AAR 711-1 Opening Comments at
47-49. The agency has explained time and again why this is so:

We start with the basic principle that rail carriers must differentially price their

services. As explained more fully in Coal Rate Guidelines, there is a large

amount of common (unattributable) costs inherent in the railroad industry cost

structure, and the mix of competitive and captive traffic handled by railroads

prevents a carrier from being able to recover a pro rata portion of those common

costs from all traffic. Therefore, railroads must be able to price their services

differentially so as to recover a greater percentage of their common costs from
traffic with a greater degree of captivity (i.e., less demand elasticity).

Amstar Corp. v. ATSF, No. 37478, 1995 WL 569701, at *4 (ICC Sept. 15, 1995) (internal
citation omitted). “[T]he core regulatory principle in the rail industry is that a railroad must be

able to engage in some form of demand-based differential pricing to have the opportunity to earn

-121 -



adequate revenues.” See Major Issues in Rail Rate Cases, EP 657 (Sub-No. 1), 2006 WL
3087168, at *15 (STB served Oct. 30, 2006).

The federal courts agree. See, e.g., Union Pac. R.R. Co. v. United States, 637 F.2d 764,
767 n.2 (10th Cir. 1981) (Pursuant to the 4-R Act, “the railroads may propose a rate which
includes a price increment over and above fully allocated costs in order to assist them [sic] attain
adequate revenue levels. This method of ‘differential pricing’ has been judicially approved as a
valid means of achieving the ultimate goal of the 4 R Act which is to financially regenerate the
nation’s railroads.”); Mr. Sprout, Inc. v. United States, 8 F.3d 118, 124—125 (2d Cir. 1983)
(explaining that “Congress in the Staggers Act recognized that railroads must engage in
‘differential pricing’”); MidAmerican Energy Co. v. STB, 169 F.3d 1099, 1106 (8th Cir. 1999)
(explaining that the “Board has recognized that an important part of achieving revenue adequacy
is differential pricing”); Union Pac. R.R. Co. v. STB, 628 F.3d 597, 600 (D.C. Cir. 2010) (by
“statute, rail carriers are authorized to engage in a certain amount of demand-based differential
pricing in order to earn ‘adequate revenues’”).

When initiating EP 711, the Board recognized that a significant expansion of forced
switching would reduce or eliminate the ability of the incumbent railroad to engage in
differential pricing, which would hinder its ability to sustain financial viability:

[T]his Board must consider the impact of the proposal on the financial health of

the railroad industry. To remain financially sound, carriers must be allowed to

engage in “demand-based differential pricing”—that is, in order to recover the

substantial joint and common costs of its network, a railroad must be able and

permitted to charge different customers different prices based on their different

levels of demand for transportation services. If a railroad is unable to recover
these joint and common costs, it will not be able to earn adequate revenues.

EP 711 Notice at 7; ¢f- Joint Brief for Respondents Interstate Commerce Commission and United
States of America, Midtec Paper Corp. v. ICC, No. 87-1032, at 17 n.11 (D.C. Cir.) (filed

Mar. 14, 1988) (“The repercussions of an open-ended use of forced switching . . . should not be
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underestimated. The majority of the shippers in this country that receive rail service are served
directly by a single rail carrier.”).

Basic economic principles suggest that where an efficient reciprocal switching
arrangement can exist, the carriers involved are very likely to have voluntarily established one
already. Orszag & Eilat 711-1 V.S. 9 31. Thus, the operations affected by a forced switching
rule are ones where a commercially advantageous agreement is relatively unlikely to exist. AAR

711-1 Supplemental Comments at 70—71.
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L. QUALIFICATIONS AND ASSIGNMENT
A. QUALIFICATIONS
1. Jonathan M. Orszag

1. Jonathan Orszag is a Senior Managing Director and member of the Executive Committee
of Compass Lexecon, LLC, an economic consulting firm. His services have been retained by a
variety of public-sector entities and private-sector firms ranging from small businesses to
Fortune 500 companies. These engagements have involved a wide array of industries, from
entertainment to the transportation and telecommunications sectors. He has provided testimony
to the U.S. Congress, U.S. courts, the European Court of First Instance, the Federal
Communications Commission, and other domestic and foreign regulatory bodies on a range of

issues, including competition policy, industry structure, and fiscal policy.

2. Previously, he served as the Assistant to the U.S. Secretary of Commerce and Director of
the Office of Policy and Strategic Planning and as an Economic Policy Advisor on President
Clinton’s National Economic Council. For his work at the White House, he was presented the
Corporation for Enterprise Development’s 1999 leadership award for “forging innovative public
policies to expand economic opportunity in America.” He has taught at both the University of
Southern California and UCLA; most recently, Mr. Orszag taught a class on antitrust and merger
analysis at UCLA Law School. He received an M.Sc. in economic and social history from
Oxford University, which he attended as a Marshall Scholar. He graduated summa cum laude in
economics from Princeton University, was elected to Phi Beta Kappa, and was named to the US4
Today All-USA College Academic Team. In 2004, he was named by the Global Competition
Review as one of “the world’s 40 brightest young antitrust lawyers and economists” in its “40

under 40” survey. In 2006, the Global Competition Review named Mr. Orszag as one of the
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world’s “Best Young Competition Economists.” More recently, in multiple years, he has been
named as one of the most highly regarded competition economists in the world by Who’s Who
Legal. Mr. Orszag has testified or consulted on matters of antitrust and competition policy,
liability, and damages in many cases covering a range of industries, including construction,
entertainment, computer hardware, airlines, pay television, tobacco, medical devices, healthcare,

and credit cards. Mr. Orszag’s curriculum vitae is attached as Exhibit A.

2. Yair Eilat

3. Dr. Yair Eilat is a Senior Consultant with Compass Lexecon and has worked for a decade
and a half as an economic consultant. He has consulted for many Fortune 500 companies and
government agencies, in the U.S. and worldwide, on various antitrust, competition, and policy
matters. He specializes in applying theoretical modeling and econometric analysis to markets in
many industries, such as high-technology, finance, media, energy, telecommunications, and
transportation. He submitted expert testimony to several government agencies, including the
DOJ, FTC, SEC, and the EC. Dr. Eilat served as the Chief Economist and Deputy Director

General of the Israel Antitrust Authority.

4. Dr. Eilat also worked as a researcher at the Harvard Institute for International
Development and the Kennedy School of Government at Harvard University, and as an
economic advisor to the Economics Committee and State Audit Committee of the Israeli
parliament. Dr. Eilat has written policy reports and published in academic journals in the fields
of industrial organization and economic development and has taught at several academic
institutes. He holds a PhD in economics from Harvard University and a B.A. in Law and
Economics from the Hebrew University, Jerusalem. Yair Eilat’s curriculum vitae is attached as

Exhibit B.



B. ASSIGNMENT

5. We were previously asked by counsel for the Association of American Railroads (AAR)
to comment, from an economic policy perspective, on the Surface Transportation Board’s
(Board) Petition for Rulemaking to Adopt Revised Competitive Switching Rules—Notice of
Proposed Rulemaking (July 27, 2016) and Reciprocal Switching—Notice of Proposed Hearing
(Dec. 28, 2021). In particular, we were asked to opine on the question of whether the reciprocal
switching rule under consideration at that time properly addressed an identified market
deficiency and whether it was likely to enhance efficiency and benefit the public interest. On
February 14, 2022, we submitted testimony to the Board in which we explained that the
regulatory intervention proposed at that time did not identify a market failure and therefore could
not properly address such a failing (“Orszag Eilat Proposed Rulemaking Testimony’’). We also
explained that forced switching is complicated and costly and could at best create the illusion of
unleashing competitive forces. A copy of the Orszag Eilat Proposed Rulemaking Testimony is

attached as Exhibit C.

6. We understand that the Board has determined to close the prior proceeding in which we
submitted testimony and not proceed with that proposed rule. We also understand that the Board
has proposed a new rule for consideration (the “Proposed Rule”).! We have been asked by

counsel for the AAR to offer our views on certain economic issues raised by the Proposed Rule.

7. Consistent with our prior testimony, we believe the Board was correct not to proceed
with the prior proposal. As for the new Proposed Rule, our overall conclusion is that it avoids

some of the deficiencies of the prior proposal, in particular, by pointing to service-quality issues

! Reciprocal Switching for Inadequate Service, EP 711 (Sub-No. 2) (STB served Sept. 7, 2023).
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that the Board wants to address and by suggesting a specific intervention that may address
service quality. The Proposed Rule still suffers from important flaws from an economic
perspective, although we make several suggestions regarding implementation that could reduce

the uncertainties and inefficiencies that could arise under the Proposed Rule.

8. We address aspects of the Proposed Rule from an economic perspective, focusing on the
issues we understand the Board wants to address, and we discuss how to identify if those issues
exist, and how appropriately to remedy them. We focus on the need for good regulation to
balance the problem to be addressed against the appropriateness of the remedy and any

unintended consequences that might flow from the remedy.

II. SUMMARY OF CONCLUSIONS

0. Our main conclusions are the following:

e The first step in any regulatory process is identifying and diagnosing a problem that
needs to be addressed. This is necessary for determining that government intervention
should replace market forces and for tailoring the proper remedy. In the railroad
industry, in which demand predictions are crucial for planning future capacity, market
signals are especially important for planning and investment decisions, as well as for
entry and exit decisions. The potential risks associated with any regulation are further
exacerbated because railways are a network industry and a misplaced effort to benefit one
customer may create inefficiencies and reduce investment that would negatively affect all
customers. When market forces fail, regulatory intervention may be necessary, but those
should be done only when the benefits of the regulation exceed its costs and if the issue is

not already addressed by current regulation. The design of any regulatory intervention



must put substantial weight on minimizing distortions and avoiding unintended

consequences. (Section III.)

The Proposed Rule suggests that the recent quality of railroad services has been
inadequate and suggests a form of quality regulation. That premise is difficult for us to
evaluate on the data provided by the Board, and the Board does not explain which market
factors give rise to this situation. Regardless of the answers to those threshold questions,
if switching is forced in cases where a railroad was not interested in it, then this is a type
of regulatory intervention. Regulatory interventions that affect service level choices have
downsides and create risks of unintended consequences, because such interventions
change the tradeoffs between price and quality that would otherwise exist in the free
market. This may be inefficient if it moves some shippers away from rail to other modes
of transportation. Such regulation also creates uncertainty, which depresses investment.
In addition, we observe that even if some shippers prefer higher quality service at higher
prices, these shippers appear to have the option to enter contracts that guarantee higher

quality and provide remedies. (Section IV.A.)

Of the three quality measures that could lead to forced switching according to the
proposed policy—original estimated time of arrival, transit time, and industry spot-and-
pull—a connection between the “violation” and the regulatory intervention is clearly
lacking for industry spot-and-pull: We fail to see how forcing a railroad to hand over the
line haul to another railroad relates to a performance measure that is not at the line-haul
portion of the service. Even for the other measures, the Proposed Rule’s current
structure, without modification, may lead to imposing a sanction that is not purely a

corrective measure. The Board should therefore ask in particular proceedings under the
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Proposed Rule whether and how the proposed relief would actually improve the quality
of the service to the shipper; cases in which switching has not happened by voluntary
agreement require an explanation for why switching is indeed the operationally and
economically efficient outcome. The Board should also be mindful that even under its
policy, actual switching may not occur in practice, and shippers could engage in

inefficient rent-seeking behavior under the Proposed Rule. (Section IV.B.)

Forced access is very rare in any industry. Forced switching is more complicated than
forced access in other industries, as it not only requires a firm to allow access to its
assets, but it also requires the asset owner to physically participate in an ongoing complex
operation in which it has not otherwise volunteered to participate. Switching involves
direct expenses such as crew time, locomotive time, track time, and fuel usage, as well as
technical costs and planning costs. Switching entails safety risks and may also entail
environmental costs. These costs are not necessarily isolated to particular locations or
experienced by the shipper that requests switching. Without careful planning, a change at
one location can have consequences in multiple other locations and lead to compounding

effects that create risk of widespread service failures. (Section V.A.)

An efficient regulatory intervention should correspond closely to the violation, and the
degree of the intervention should generally increase with the degree of the violation. The
framework of the Proposed Rule presents challenges for following those principles,
because the intervention proposed is essentially all-or-none. These issues are especially
problematic if the metrics are based on a “noisy”” measure that fluctuates over time for
exogenous reasons beyond the railroad’s control. That situation could prompt extreme

and inefficient cautiousness by the regulated party. We therefore recommend that the
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Board leave itself more latitude to consider all the circumstances of a particular case
before finding a violation and fashioning a remedy and should come up with the least
intrusive intervention that would be sufficient to address the magnitude of the service
inadequacy. The Board should approach remedies incrementally, it should allow time for
self-correction, and the initial switching order should be relatively brief in duration.

(Section V.B.)

The Board’s approach to setting proposed metric thresholds is to calculate systemwide
averages of performance metrics and then set service thresholds for individual lanes
based on these averages. But the Proposed Rule’s operation will depend on the
distribution behind those averages. Formulating rules without such information creates a
risk that those rules will not be optimal. The Board should consider obtaining
information on the full distribution of performance metrics across lanes as it refines the
Proposed Rule. And the Board should in any case be especially attentive to the facts and

circumstances of each case brought under the Proposed Rule. (Section VI.A.)

Fluctuations over time in the lane may also be informative. If fairly wide fluctuations are
common, the fact that a lane’s performance temporarily drops below the metric may
reflect natural variation and this may lead to “false positives.” The Board should
therefore consider information regarding the performance metrics for each lane over time.
This is another reason for the Board to be attentive to the circumstances of each case

brought under the Proposed Rule. (Section VI.B.)



III. REGULATORY OVERVIEW

10. The first step in any regulatory process is identifying and diagnosing a problem that
needs to be addressed.> From an economic perspective, this is necessary for two reasons. First,
identifying and diagnosing the problem is necessary to determine that government intervention is
needed in the first place. It is widely accepted that well-functioning market forces are the best
way to ensure the most efficient allocation of an economy’s resources and that intervention in

market operation is warranted only when it assists rather than hinders market forces.?

11.  In the railroad industry, in which demand predictions are crucial for planning future
capacity, market signals are especially important for planning and investment decisions, as well
as for entry and exit decisions. The potential risks associated with any regulation are further
exacerbated because railways are a network industry. In such industries, service to one customer
affects service to other customers, with the result that a misplaced effort to benefit one customer
may create inefficiencies and reduce investment that would negatively affect all customers, in a

manner that the losses to all customers could far exceed the benefit to the one customer.*

2 See Supplemental Comments of AAR, Reciprocal Switching, EP 711 (Sub-No. 1), Verified
Statement and Written Testimony of Jonathan M. Orszag & Yair Eilat, at 8—17 (filed Feb. 14,
2022) (“Orszag & Eilat 711-1 V.S.”). Carlton and Perloff (2004) identify certain cases where
regulation is unnecessary or harmful. One is that “firms have an incentive to develop a new
product, make a new discovery, or obtain a more efficient technology . . . . Regulation that
removes this incentive to innovate without replacing it with other incentives may be harmful”;
another is “if a market is competitive or contestable . . . —entry and exit are costless and
instantaneous—there is little or no need to regulate because market pressures eliminate monopoly
power.” Carlton, Dennis W., and Jeffrey M. Perloff, Modern Industrial Organization, Pearson
(4th ed.), at 691.

3 See Orszag & Eilat 711-1 V.S. at 8.
4 See Orszag & Filat 711-1 V.S. at 21-22.
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12.  Insome cases, when market forces fail, regulatory intervention may be necessary. But
such intervention should be done only when the benefits of the regulation exceed the costs.> A
regulator should always be concerned that, by distorting market signals, regulation can actually
do more harm than good—e.g., by causing systematic problems that harm current and future
customers. The design of any regulatory intervention, therefore, must put substantial weight on

minimizing such distortions and avoiding unintended consequences.®

13. Second, identifying and diagnosing the problem is necessary to tailor the proper remedy.’

14.  After the type of market failure has been diagnosed, if the issue is not already addressed
by current regulation, then a regulatory solution should be crafted. But this should be done with
appropriate caution and care. Any kind of new regulation entails uncertainty risks due to the

potential of unforeseen consequences. Accordingly, new regulations should replace existing

That regulation may entail costs that outweigh its benefits is widely recognized in the academic
literature. For example, Rose (2014) observes that “even where regulation might be intended to
restore imperfect markets to a competitive ideal, outcomes frequently are associated with higher
production costs and, in some cases, higher prices, distorted product offerings, and significant
rent redistribution. Responding to market imperfections with government regulation may trade
one set of costs for another, perhaps even greater, set of costs, as recognized by generations of
regulatory economists . . . . Choices are squarely in the economists’ world of ‘second-best,’
which dictates careful consideration of the cost and benefit trade-offs.” Rose, Nancy L.,
“Learning from the Past: Insights for the Regulation of Economic Activity,” in Nancy L. Rose,
ed., Economic Regulation and Its Reform: What Have We Learned?, University of Chicago Press,
at 18-19. Viscusi ef al. (2005) remark that “[c]ertainly the most dominant criteria that have been
used in the oversight process over the last decade have been those pertaining to ensuring the cost-
effectiveness of the regulation and, more specifically, ascertaining that the benefits of the
regulation exceed its costs.” Viscusi, W. Kip, Joseph E. Harrington, Jr., and John M. Vernon,
Economics of Regulation and Antitrust, MIT Press, fourth edition, at 36. Carlton and Perloff
(2004) also identify regulation as unnecessary or harmful where “the cost of regulation may be so
high . . . that society is harmed by regulations.” Carlton and Perloff, supra note 2, at 691.

6 See Orszag & Eilat 711-1 V.S. at 17.
7 See id. at 17-19.



ones only if the new regulations are better suited than the old regulations to deal with the

identified problem.?

IV. THE PROPOSED RULE AS A FORM OF QUALITY REGULATION
A. QUALITY REGULATION

15. The Proposed Rule suggests that the recent quality of railroad services has been
inadequate. We cannot ourselves evaluate that premise based on the information the Board has
provided, and the Board does not explain which market factors give rise to this situation. Yet the
Proposed Rule suggests a form of regulation if a certain quality threshold is not maintained:

forcing railways to engage in reciprocal switching in certain situations.

16.  If switching is forced in cases where a railroad was not interested in it (i.e., when such
switching does not arise naturally), then this is a type of regulatory intervention. Regulatory
interventions that affect service level choices have downsides and create risks of unintended
consequences. That is because such interventions change the tradeoffs between price and quality
that would otherwise exist in the free market. As an analogy, some convenience stores provide
better quality of service than others, but that by itself does not suggest that the government
should intervene and regulate convenience store quality. It may be that these quality levels

simply reflect price-quality tradeoffs preferred by different customer groups.

17. The Proposed Rule suggests that the Board would potentially intervene when quality
metrics dip below a certain threshold level. Doing so could create market distortions. This is
obvious from considering other contexts in which regulatory intervention is uncommon. For

example, if convenience stores were subject to a regulatory intervention when the average

8 See id. at 20.
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waiting time at the register exceeded a certain threshold, the convenience store may respond in
different ways. It might shrink the range of products it sells so as to focus on a core group of
customers (and shrink its need for extra resources at the register). Or it might raise prices—
either to decrease the number of shoppers (thus reducing the waiting time) or because of the
costs of adding cashiers. Those reduced offerings or higher prices could lead some customers to
consider other stores, and it may force stores in less affluent areas (where customers may have
stronger preferences for lower prices even when accompanied by longer waiting times) to shut

down or not open in the first place. All of those outcomes may reduce efficiency.’

18.  Although all analogies are imperfect, there are important similarities between the
hypothetical convenience store example and railroads: Quality regulation may force railroads to
change whether and where they invest (to avoid the risk of taking on traffic that might sometimes
fall short of quality standards) or may force them to raise prices (either to lower traffic volumes,
thus making it easier to meet the quality standards, or because of the additional costs of
increasing quality). Such shifts, in turn, may move some shippers away from rail to other modes

t.IO

of transportation, which may be inefficient."” That regulation-induced inefficiency will be

especially acute if the Board intervenes (or threatens to intervene) in a particular situation where

Even if the convenience store does not face much competition, this does not mean the quality-
price tradeoff is at an inefficient level: Even a firm with less competition has an incentive to
optimize this trade-off, as this will allow it to extract more profit from its market position.
Moreover, lack of substantial competition does not mean there are supra-competitive profits;
areas with less competition may reflect the large investment and risk needed for market entry
relative to market size, all of which need to be compensated for to encourage entry and
investments in such areas. On the latter point, see Orszag & Eilat 711-1 V.S., at 25-27.

Brannon and Gorman (2022) argue that mandatory reciprocal switching “would slow traffic on
the incumbent’s rail network, reducing its capacity” and “would also effectively reduce the total
quantity of goods that can be shipped over rail, which would push some freight onto trucks and
impose costs on the rest of society via increased road congestion, smog, and greenhouse gas
emissions.” Brannon, Ike, and Michael F. Gorman, “Switching to the Wrong Track?”
Regulation Vol. 45, No. 1 (Spring 2022), at 10—14.
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the current quality level is not inefficient to begin with. And this inefficiency may adversely
affect both railroads and their customers, and specifically those shippers who prefer lower prices
to higher quality: For example, a shipper and receiver that simply need to continuously move a
large quantity of a commodity from one place to another (e.g., from a quarry to a construction
supply site) may be more concerned with a low price than with the exact transit time or on-time
performance of their shipments. Of course, other shippers will prefer higher quality service at
higher prices, but these shippers generally appear to already have the option to enter
transportation contracts that guarantee higher quality and provide agreed-upon remedies if the

railroad’s performance does not meet an agreed-upon level.

19.  Moreover, a regulation that forces a change in behavior is very likely to reduce
profitability. And as we further discuss below, it also creates uncertainty. A standard principle
in financial economics is that, all else equal, reduced ability to make profits and increased
uncertainty depress irreversible investment.!! This problem is especially acute for railroads: A
rail carrier will not want to invest in developing assets to serve customers if, instead of profiting
from the assets and recouping its investment, the risk of forced switching (and the costs and
operational complications associated with it) may make those assets a liability.'> The Board also

needs to account for this cost where appropriate.

See Orszag & Eilat 711-1 V.S. at 32; see also Eberly, Janice C., “Irreversible Investment,” in The
New Palgrave Dictionary of Economics, Palgrave McMillan (2018), pp. 7028-7033, at 7028
(“The cost of an irreversible investment cannot be recovered once it is installed. This restriction
not only truncates negative investments, but also raises the threshold for positive investment. The
threshold return that justifies an irreversible investment increases with uncertainty, or more
precisely, with the probability mass in the lower tail of outcomes. Irreversibility constrains the
ability to redeploy capital in ‘bad’ states, so the agent is particularly sensitive to these states when
investing ex ante.”).

Hausman (2001) identifies several ways in which open access and bottleneck rate regulation
would discourage future investment, including: (1) they “would drive down railroad revenues
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B. THE CHOICE OF QUALITY METRICS

20. Of the three quality measures that could lead to forced switching according to the
proposed policy—original estimated time of arrival, transit time, and industry spot-and-pull—the
connection between the “violation” and the regulatory intervention seems distinctly lacking for
the last. We fail to see how forcing a railroad to hand over the line haul to another railroad
relates to a performance measure that is not at the line-haul portion of the service. Using the
convenience store example, this is like forcing a convenience store with non-sanitary food
storage to extend opening hours or hire more cashiers: Even if the food storage problem
demands a regulatory intervention, ordering more cashiers or extending opening hours will not
solve that problem. Such a purely punitive sanction that forces a behavior that is clearly
unrelated to the quality measure does not make a good policy because the outcome is very

unlikely to be efficient.

21.  Inthe case of the original estimated time of arrival and the transit time metrics, we can
envision a connection between the metric and the potential regulatory intervention. At least in
some particular cases, assigning the line-haul portion of a movement to a competitor could
remedy poor performance of the incumbent on that segment. But that intervention may not be
successful if the source of the problem lies elsewhere (for example, the delay is due to the

incumbent’s local service, or due to a labor dispute at the customer’s facility). This is akin to

towards variable costs. But this outcome fails to cover the very large fixed and common costs
incurred by railroads, such as laying track or digging tunnels. No railroad will make these
investments unless it can expect to recover its investment,” and (2) open access “will discourage
railroads from making investments in their own networks if they are forced to permit competing
railroads to free-ride on those investments” and “would discourage railroads from expanding into
new markets so long as they can obtain forced access to a competitor’s tracks.” Hausman, Jerry
A., “Will New Regulation Derail the Railroads?” Competitive Enterprise Institute,
https://www.cei.org/wp-content/uploads/2010/10/Jerry-Hausman-Will-New-Regulation-Derail-
the-Railroads.pdf (October 2001), at 1.
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forcing a convenience store with long waiting lines to outsource the operation of its registers: It
might reduce congestion if the problem is a lack of skill in operating registers, but it would have
no impact on congestion if the problem is that waves of customers arrive in large groups during

mealtimes.

22. Therefore, another straightforward and basic question that the Board should ask in each
particular case, before granting relief, is whether the proposed relief would actually improve the
quality of the service to the shipper, in that the alternate carrier can be expected to provide
service that the incumbent carrier is not. Although that showing alone is insufficient to establish
that a switching order is the efficient outcome, without that showing, the regulatory intervention

would seem to be clearly unwarranted.

23.  We must emphasize that even for the original estimated time of arrival and the transit
time quality metrics, the Proposed Rule envisions a potential regulatory intervention that may not
be purely a corrective measure, depending on the particular circumstances presented. If there is
another railroad that could operate the line haul more efficiently (after considering the costs of
switching), one would expect a switching arrangement to arise organically, just as a convenience
store could decide on its own to extend its opening hours in order to make the shopping
experience better for its customers or could outsource the operation of its registers to someone
who could operate them better. Cases in which switching has not happened by voluntary
agreement require an explanation for why that is the case if switching is indeed the operationally
and economically efficient outcome. Accordingly, any intervention should be approached with
great care; it will be important for the Board to verify in each particular case that its intervention
is actually needed (i.e., that there is deviation from efficient market outcomes) and it should be

implemented cautiously as to minimize potential distortions.
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24, The Board should be mindful that, even if the Board makes a switching order under this
policy, actual switching may not occur in practice. Rational shippers may simply use the threat
of forcing switching as negotiation leverage to get a lower price from the incumbent railroad,
with no resulting improvement in quality. If that occurs, the Proposed Rule will not operate as
quality regulation but instead as a form of rate regulation. Any regulation should try to reduce
rent-seeking behavior of this type, because it could be an impediment to the operation of market
forces and could create distortions and uncertainty that would be hard for the regulator to predict

or control. There is no reason to believe such rent seeking will increase efficiency.

25.  For these reasons, the Board should focus its efforts on identifying, understanding, and
remedying identified quality deficiencies found in particular cases based on the circumstances of

the case.

V. IMPLEMENTATION OF THE FORCED SWITCHING POLICY
A. THE RISKS AND COSTS OF FORCED SWITCHING 13

26.  Like the proposals the Board has previously considered, the Proposed Rule seeks to
impose forced access. Forced access is very rare in any industry, as the basic principle in any
regulatory regime is that firms should not be forced to share their assets with their competitors
except in highly specific circumstances. In important respects, forced switching is more
complicated than forced access in other industries, as it not only requires a firm to allow access
to its assets, but it also requires the asset owner to physically participate in an ongoing complex
operation in which it has not otherwise volunteered to participate. Switching involves direct

expenses such as crew time, locomotive time, track time, and fuel usage, as well as technical

13 We expanded on these issues in sections III.A. and IV of Orszag & Eilat 711-1 V.S. We only
provide here a short summary and the conclusion.
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costs and planning costs. Switching entails safety risks, and may also entail environmental costs,

as switching arrangements tend to increase the use of fuel and carbon emissions.'*

27. Switching also risks unintended consequences that arise from the fact that a railroad is an
interconnected network. As explained in more detail in our previous statement, railroads are not
a collection of isolated yards that can be analyzed independently, but rather a highly
interconnected network. Without careful planning, a change at one location can have
consequences in multiple other locations, and lead to compounding effects that create risk of
widespread service failures. This means that switching, even if it benefits the shipper requesting
switching, can impose negative externalities on other shippers, e.g., cause train delays due to
congestion, lower railcar utilization, longer trip times, reduced car velocity, and increased track

occupancy. It could lead to inefficient routing and increased risk of service failure.

28.  Forced sharing regimes also create inefficiencies related to arranging the terms of
sharing. Uncertainty over those terms can create uncertainty regarding returns to investment. As
mentioned above, uncertainty depresses the types of irreversible investments made in the railroad

industry,'> and any such reduction in investments will primarily harm shippers.

Brannon and Gorman (2022) identify seven drawbacks of mandating reciprocal switching:

(1) worse service (i.e., costly and time-consuming operations for the railroad), (2) complexity, (3)
productivity losses, (4) crew safety, (5) environmental harm, (6) suboptimal investment, and (7)
bureaucratic and litigious processes. Brannon and Gorman, supra note 10, at 10—14.

See, e.g., Bloom, Nick, Bond, Stephen and John van Reenen, “Uncertainty and Investment
Dynamics,” The Review of Economic Studies Vol. 74, No. 2 (Apr. 2007), at 391415 (“Recent
theoretical analyses of investment under uncertainty have highlighted the effects of irreversibility
in generating real options (e.g., Dixit and Pindyck (1994)). In these models uncertainty increases
the separation between the marginal product of capital which justifies investment and the
marginal product of capital which justifies disinvestment. This increases the range of inaction
where investment is zero as the firm prefers to wait and see rather than undertaking a costly
action with uncertain consequences. In short, investment behaviour becomes more cautious.”).
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29. To conclude, implementation of any forced switching regulatory regime will likely be
associated with a host of direct, indirect, and likely unexpected costs. These should be weighed
against any positive upside of switching. Such an upside will only exist if, in fact, quality is
currently at a sub-optimal level. Here, the least risky course for the Board would be to retain full
flexibility in future proceedings under the rule to consider impacts on other shippers and the

incumbent railroad, and balance those against the benefits to the complaining shipper.

B. CONTEXT, INCREMENTAL RESPONSES, AND SELF-CORRECTION

30. It is generally true that efficient regulatory interventions (and decisions whether to
intervene at all) should be sensitive to the context of the asserted violation. For example, the
intensity of a remedy should generally increase with the degree of the violation, and it may be
inefficient to sanction a minor violation. The same is true for the remedial aspect of the

Proposed Rule (that is, the approach of having a different railroad perform the line haul).

31. The framework of the Proposed Rule presents challenges for following those principles,
because the regulatory intervention proposed is essentially all-or-none: Based on the Board’s
evaluation, it will either force switching or it will not. If the Board attaches too much
significance to the metrics it has proposed and too little significance to other facts and
circumstances, it runs a large risk of three kinds of outcomes that may not be optimal from an
efficiency perspective. First, very dissimilar cases will be treated the same. For example, a case
of just barely missing a metric will have the same remedy as a total service failure. Second,
nearly identical cases may be treated very differently. For example, a case of just barely
satisfying a metric will lead to no switching, but a case of just barely missing a metric will lead

to switching. Third, there is no particular link between the gravity of the underlying problem and
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the severity of the remedy. For example, a relatively brief service failing (as little as a few

weeks) could in theory turn into a switching mandate that lasts for many years.

32. The foregoing issues are especially problematic if the metrics are based on a “noisy”
measure. In the current case, the performance measures are particularly prone to noise, because
they are likely to fluctuate over time for exogenous reasons beyond the railroad’s control (e.g.,
demand surges, weather, unexpected maintenance, pandemics, the natural fluctuations of a large

network system, and so on).'°

33.  Returning to the convenience store analogy, imagine a regulation under which a
convenience store is forced to extend its opening hours by a fixed duration if average waiting
time of customers in the register lines exceeds five minutes (on the theory that customers can
come at less busy times during the extended hours). It is easy to see why this cannot be optimal:
a store with a four-minute wait time will be treated like a store with a one-minute wait time,
while a store with a six-minute wait time would be treated the same as a store with a 30-minute
wait time. But two stores that are almost similar, with one just below the five-minute threshold
and the other just above it, would face very difference consequences. This is inconsistent with
the intervention being corrective or remedial. Mild interventions will not solve the problem with
the 30-minute wait time, while draconian sanctions are necessarily excessive for the six-minute

wait time.

On a closely related note, the proposed policy regarding transit time is based on comparing transit
time in each year to the parallel period the year before for the same lane. This runs the risk of a
railroad being penalized for good performance in the previous year and could even lead to
adverse incentives not to perform extraordinarily well in any given year. We suggest the Board
consider looking at longer-term historical performance in measuring the metric (for example,
comparing current-year performance to the average of the three prior years). Alternatively, the
Board could consider the details of that historical performance in evaluating particular cases in
which the transit-time metric was triggered.
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34. The convenience store analogy also demonstrates the problem with noisy metrics
measured over short periods of time. A store cannot predict with certainty how many customers
will walk in. Over a relatively short period of time there may be a surge in the number of
customers or in how much they buy, e.g., due to macroeconomic fluctuations, if a competing
store is shut down for renovations, or just due to randomness. It is also possible that the store
may be short on staff for a temporary period of time due to unpredictable but inevitable
circumstances (e.g., employee sickness). If temporary events have the potential to trigger
regulatory intervention, we would have significant concerns about false positives—regulatory
interventions that are not needed because the market could self-correct. In the convenience store
example, the waiting time may revert back to its long-term average due to the unusual
circumstances ending on their own, due to corrections made by the store itself, or due to

increased competition from new stores.

35.  Importantly, the combination of a substantial non-gradual intervention triggered by
measuring a quantity that naturally fluctuates could lead to extreme (and inefficient) cautiousness
on the part of the regulated party. In the convenience store example, because customer levels are
not entirely predictable, a store might respond to regulation by overinvesting in shortening wait
times just so it does not accidently breach the threshold and suffer a more substantial
intervention into its operations. This will increase costs and therefore prices, and it may deter

entry in the first place.

36. It is easy to see the analogy with railroads: If a railroad is wary of being sanctioned
under the Proposed Rule, a natural response would be to overinvest in avoiding falling below the
metric thresholds. Although that would artificially lift the performance of the activity subject to

the regulation above the threshold triggering a potential intervention, it could have a variety of
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downsides that make it damaging on the whole, specifically showing up in the form of increased
prices and reduced output. And the railroad may shift resources away from service that is not
subject to the regulation, in order to provide more resources for service that is subject to the

regulation—thus creating inefficiencies.

37. For these reasons, we recommend that the Board leave itself full latitude to consider all
the circumstances of a particular case before finding a violation and fashioning a remedy. If the
Board finds that service levels are inefficient and that this could be fixed by regulatory
intervention, the Board should come up with the least intrusive intervention that would be
sufficient to address the magnitude of the service inadequacy.

38. This has three main implications. First, the Board should not impose forced switching (or
otherwise intervene) unless the quality measures deviate from thresholds for relatively lengthy
time periods. Although we do not currently have a well-informed view on what the appropriate
period should be, clearly longer observations of performance will reduce the risk of erroneously
imposing sanctions due to random fluctuations (as further explained below) and will reduce the
risk of extreme cautiousness by railroads.

39. Second, the Board should provide enough time for a railroad to self-correct any
deviations in its performance (and for external factors to resolve themselves), in a way that is
more consistent with market forces. Self-correction may be the best possible outcome because it
achieves the desired service level without the risks and downsides of a regulatory intervention.
40. Third, the Board should approach remedies incrementally. For example, an initial
switching order should be relatively brief in duration, so that the Board can revisit within a

relatively short period whether the order is effective and continues to be necessary.
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41.  In all these respects, as previously noted, the Board should be careful not to press service
standards higher than it is certain is necessary given the various tradeoffs in play; a service
standard that is set too high is likely to be as damaging—and perhaps more damaging—than a
service standard that is not set high enough. It is also important to remember that different
customers will place different values on different aspects of quality. Although we do not
currently have a well-informed view on precisely what level of service standards would be
appropriate (or too high), we would strongly discourage the Board from setting service standards

that are higher than it is certain are necessary.

VI THE BOARD’S RELIANCE ON SYSTEM AVERAGES TO SET METRICS
A. THE DISTRIBUTION OF PERFORMANCE ACROSS LANES

42. The Board’s approach to setting proposed metric thresholds in the Proposed Rule is to
review systemwide averages of performance metrics and then set service thresholds that would
apply to individual lanes. That approach presents certain challenges. The Proposed Rule’s
practical operation is likely to depend greatly on the distribution behind those averages. In other
words, the observed overall averages could be consistent with different states of traffic on the
network, with different states having different implications for how the Proposed Rule would
operate in practice. But we understand that the distribution of performance by lane is unknown

to the Board.

43. Returning again to the store analogy, consider that a regulator knows that the average
waiting time across a chain’s stores is four minutes, and decides to impose regulations (that
impose costs and reduce profits) for any particular store if the waiting time in that store exceeds
the chain-wide average by 25 percent, i.e., exceeds five minutes. The implications of such a
policy may be very different depending on the distribution of waiting times across stores. If all
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stores have a waiting time of around four minutes, then a trigger of this kind may be appropriate
and could provide the proper deterrent against deteriorating the service (assuming one believes
such deterrent is needed). But the situation would be different if there is a wide distribution of
waiting times across stores, or a small group of stores with virtually no waiting time and a large
group of stores with a just-over-five-minute waiting time, or a large number of stores just below
the threshold and a small number far above the threshold. Each scenario has different
implications for sanctioning those stores that are above the thresholds. Therefore, the

circumstances of each store should be examined closely.

44. Similarly, railroads’ average performance across lanes may mask variation across lanes.
If, for example, most lanes are just better than the average and a few are much worse than it, then
a threshold set just off the average will prompt an inquiry for the few lanes that are worse than
the average. Such a rule might or might not function well, depending on whether such outliers
are amenable to resolution through a switching order. On the other hand, if the average is
influenced by a small number of very high-performing lanes while a large number are only
slightly worse than the average, then the Board’s processes may be triggered for a large number

of lanes that would be merely average performers if it weren’t for the few high-performers.

45. We do not currently have the information necessary to offer an opinion on how particular
distributions should lead to particular refinements to the Proposed Rule. Rather, our
recommendation is for the Board to consider information on the full distribution of performance
metrics across lanes as it refines the Proposed Rule. In any case, the Board should be especially

attentive to the facts and circumstances of each case brought under the Proposed Rule.
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B. DISTRIBUTION OVER TIME

46.  Even looking at the average performance metric of each lane separately may not tell the
full story: Fluctuations over time in the lane may also be important for determining the
appropriate policy. If fairly wide fluctuations are common, the fact that a lane’s performance
temporarily drops below the metric may reflect natural variation: As a statistical matter, the
higher the variance, the more likely it is that such a dip will occur outside of the railroad’s
control and the harder it is to predict it. For example, in the railroad industry some degree of
natural variation may be the product of nothing more than the tendency of complex networks to
exhibit performance that is highly sensitive to small and essentially random events that
reverberate through the network. Such a scenario is a strong indication that factors outside the
railroad’s control are the cause of the dip. Moreover, if such fluctuations are common across the
industry, it may be that a switching order will not aid the shipper, because the alternate carrier
will be equally subject to such fluctuations. In such a situation, the Proposed Rule may lead the
Board to encounter a large number of “false positives,” which in turn will lead to extra
cautiousness, at a potentially steep cost to efficiency and to the shippers themselves. By contrast,

a sustained drop in performance might be a more meaningful signal.

47. Therefore, our recommendations here are similar to those above: The Board should
consider information regarding the performance metrics for each lane and in any case should be

especially attentive to the circumstances of each case brought under the Proposed Rule.
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